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Court of Appeals of the District of Columbia 

No. 5576. 

Adrian C. Humphreys et al., Appellants, 

vs. | 

South Trimble, Sr. 

a Supreme Court of the District of Columbia. 

In Equity. 

No. 47165. | 

South Trimble, Sr., Plaintiff, 

vs. 

Adrian C. Humphreys and W. Jule Day, Copartners, 
Trading as Humphreys, Day & Company, and Hum¬ 
phreys & Day, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned' the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Bill. ! 

i 

Filed June 30, 1927. 

In the Supreme Court of the District of Columbia, Hold¬ 
ing an Equity Court. 

Equity. No. 47165. 

South Trimble, Sr., 
vs. 

Adrian C. Humphreys and W. Jule Day, Copartners, 
Trading as Humphreys, Day & Company, and Hum¬ 
phreys & Dav. 

To the Honorable / Judges of the Supreme Court of the 
District of Columbia, holding an equity c^urt: 

Your petitioner respectfully represents to this Honor¬ 
able Court: 


1—5576a 
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1. That he is a citizen of the United States, a resident 
of the State of Kentucky, and residing a considerable por¬ 
tion of his time in the District of Columbia. He files this 
suit in his own right. 

2. The defendants are all citizens of the United States, 
and upon information and belief, the plaintiff alleges that 
they reside in the City of New York, in the State of New 
York, but have offices in the Munsey Building, in the Dis¬ 
trict of Columbia, and are actually engaged and doing- 
business in the city of Washington from said office in the 
Munsey Building. They are sued in their own rights as 
will more particularly hereinafter appear. 

3. Heretofore, to wit, during the year 1920, and for sev¬ 
eral years prior thereto, and for a number of years since 
said date, the defendants were engaged in an accounting 
business with offices at 18 Park How, and other places in 
New York City, and in the Woodward Building in Wash¬ 
ington, D. C., trading under the name of Humphreys, Day 
& Company, and Humphreys & Day. The members of 

said firm being on information and belief, the de- 
2 fendants Adrian >C. Humphreys and W. Jule Day. 

4. Your plaintiff states that in the latter part of 
the year 1920, the defendant firms were representing or 
were in the employment of a tobacco company known as 
the Liggett & Meyer Tobacco Company, with offices in New 
York City, and the said defendant firms through one of 
their members, contracted and agreed with the plaintiff to 
pay him the sum of Fifty Thousand ($50,000.00) Dollars 
for his advice, counsel and assistance in handling said case. 

Your plaintiff further states as a fact that he performed 
the services contracted and agreed by him to be performed 
and then requested of the defendant firms that the said 
sum of Fifty Thousand ($50,000.00) Dollars as agreed, be 
paid to him. 

Your plaintiff further advises the Court that the defend¬ 
ant firms then took the position that the said sum of Fifty 
Thousand ($50,000.00) Dollars was not due and payable 
to your plaintiff until final settlement of the said Liggett 
& Meyer case. Said case was thereafter finally settled, 
and thereupon your plaintiff called upon and demanded of 
the defendant firms the payment to him of the said sum of 
Fifty Thousand ($50,000.00) Dollars. 
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Your plaintiff advises the court that the (jtefendant firms 
represented by the defendants Adrian C. Humphreys and 
W. Jule Day, then requested of your plaintiff that if he 
would forego the payment to him by the defendant firms 
of the full said sum of Fifty Thousand ($50,000.00) Dol¬ 
lars which was then due and payable to him by the said 
firms under said agreement, and accept ijn lieu thereof, 
one-third of the amount then due him, that is one-third of 
Fifty Thousand ($50,000.00) Dollars, that they the said 
defendant firms would in consideration of said forbear¬ 
ance and the acceptance of said onb-third of Fifty 
3 Thousand ($50,000.00) Dollars instead of the full 
sum thereof, pay over to your plaintiff one-third of 
the net amounts received by the defendant firms out of a 
certain case then being handled by the defendant firms 
known as the Federal Export case; and fiirther that they 
would pay to your plaintiff one-third of the net amount 
received by said defendant firms from all| of the tobacco 
cases which were then in the office of the defendant firms 
or might come into the said office as a result of the suc¬ 
cessful termination of the Liggett & Meyer matter. And 
the defendant firm, through the said Adrian C. Humphreys 
and W. Jule Day, further represented at! said time and 
place that the said sum of Fifty Thousand ($50,000.00) 
Dollars, if paid to your plaintiff in accordance with said 
agreement would cover the total amount received by said 
defendant firms out of the Liggett & Meyeir' Tobacco Com¬ 
pany case. 

And your plaintiff in consideration of said promises and 
agreements did agree to accept and did in fact actually re¬ 
ceive from said defendant firms a sum equal to one-third of 
Fifty Thousand ($50,000.00) Dollars. 

5. Your plaintiff further advises the Cburt that there¬ 
after and in 1922, the defendant firms proposed to him and 
contracted and agreed with him to pay tb him one-third 
of all net fees or moneys that came into the firm on any 
business thereafter secured by or through the efforts of 
your plaintiff, and your plaintiff states that in accordance 
with said contract so entered into between your plaintiff 
and the defendant firms, the defendant firms received a 
considerable number of fees from various and sundry firms 
and individuals, which fees and moneys so | received by the 
defendant firms from said firms and individuals came into 
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and was paid to them as a result of the business of said 
firms and individuals having been secured through the ef¬ 
forts of your plaintiff, but as to the number of fees and 
the names of all of the firms and individuals who 

4 paid fhe same, your plaintiff is not advised, and in 
this connection he states that he kept no books, no 

records, but relied absolutely and entirely on the integrity 
and good faith of the defendant firms, who advised him that 
they were keeping books and an accurate and complete ac¬ 
count of all transactions and that they would correctly, 
accurately and promptly advise him, your plaintiff, of all 
fees or moneys paid into the office, and all business that 
came into the office, as a result of the efforts of your plain¬ 
tiff. 

Your plaintiff further advises the Court that he had ab¬ 
solute confidence in the defendant firms and their members 
and did not suspect, nor have occasion to suspect, that the 
information furnished him by the defendants was not ac¬ 
curate and complete in all respects, which information so 
furnished to him was by way of statements given him from 
time to time as to certain cases with checks in settlement of 
same. 

6. Your plaintiff now advises the Court, however, upon 
information and belief, that the statements so furnished to 
him by the defendants from time to time with reference to 
certain cases were not complete and correct; that the deduc¬ 
tions made by way of expenses were not in accordance with 
the contract and were not accurate and correct; that a 
great many cases came into the office through your plain¬ 
tiff’s efforts from which there was paid to the firm various 
and sundry sums of money by way of fees, for which there 
have been no accounts rendered. That as to other cases the 
defendants claim that the contracts were entered into with 
the individual members of the firm, and plaintiff has not 
received his one-third of net fee in these cases. 

7. Your plaintiff further advises the Court upon infor¬ 
mation and belief, that there has been paid to the defend¬ 
ant firms large sums of money by the Liggett & 

5 Meyer Tobacco Company and other tobacco com¬ 
panies, and out of the Federal Export case, and the 

defendants now, and within a period of three years from 
this date have declined to pay to your plaintiff any sums 
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so received by them and are now repudiating their agree¬ 
ment to so pay to your plaintiff one-third of said fees or 
any portion of said fees so received, they further decline 
and refuse to advise him as to what tobacco cases paid fees 
to the defendants, when said fees were phid, the amount 
of said fees, or to give him any information! or advice about 
these matters, now asserting and declaring that there was 
no such contract or agreement as claimed i>y plaintiff, and 
therefore he is not entitled to any information or fees in 
the matter. 

Wherefore, premises considered, plaintiff prays: 

1. That a subpoena may issue out of this honorable Court 
directed to the defendants and each of 'them, requiring 
them to appear in this court on a day certain and answer 
the exigencies of this bill of complaint, but not under oath, 
oath being expressly waived; 

2. That an order may be passed herein requiring the 

defendants and each of them to discover f*ullv in their an- 
swers to this bill and to the interrogatories hereto an- 
nexed, all moneys, compensation and fees Received by them 
from all tobacco companies represented b^ them, including 
the Liggett & Meyer Tobacco Company, and from all per¬ 
sons, firms or corporations who came tc^ their office, or 
whose business came to their office through the efforts of 
the plaintiff. j 

3. That the defendants, and each of them, be required to 
account fully to the plaintiff for all moneys received by 
them from all persons, firms or corporations that came to 
their office through the efforts of the plaihtiff, and for all 

monevs received bv the defendant ifirms, or the de- 
6 fendant individuals, from the Liggett & Meyer To¬ 
bacco Company, from all other tobacco companies, 
and from the Federal Export case. 

4. And that a judgment may be had against the defend¬ 
ant firms, and the individual members thereof, for such 
sum found to be due after a proper accounting and proper 
credits for such proper expenses and charges as may be 
shown under the agreements between the parties. 

5. And for such other, further and general relief as to 
the Court may seem just and proper in the circumstances, 

i 
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and as the equities of. the case may prompt the Chancellor 
to determine. 

SOUTH TRIMBLE, 

Plaintiff. 

W. GWYNN GARDINER, 

Attorney for Plaintiff. 

District of Columbia, ss : 

South Trimble, Sr., being first duly sworn on oath de¬ 
poses and says that he has read the foregoing bill of com¬ 
plaint by him subscribed and knows the contents thereof; 
that the same is true in substance and in fact except as to 
those statements made on information and belief, and as 
to such statements, he believes it to be true. 

SOUTH TRIMBLE. 

Subscribed and sworn to before me this 8 day of April, 
A. D. 1927. 

[seal.] EVA W. SAMPSON, 

Notary Public. 

My commission expires Nov. 10th, 1930. 

Memorandum. 

October 4, 1927.—Motion of Defendants to Dismiss Bill 
of Complaint filed. 

7 Decree Overruling Motion, &c. 

Filed May 10, 1928. 

• *•*•*♦ 


This cause being before the Court upon motion of the 
defendants, by their counsel of record, to dismiss the orig¬ 
inal bill filed in said cause, and after argument of the same 
by counsel, and due consideration by the Court, it is this 
10th dav of Mav A. D. 1928, 

Adjudged and decreed that the said motion be, and the 
same hereby is overruled, with leave to the defendants to 
plead to said bill on or before the 30th day of June, 1928. 

By the Court: 

W. HITZ, 

Justice. 
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Original Answer of Adrian C. Humphreys and W. Jule Day. 

j 

Filed August 3,1928. 


The original answer of Adrian C. Humphreys and W. Jule 
Day to the original Bill of Complaint filed herein respect¬ 
fully represents to the Court as follows: 

1, 2. Answering paragraphs one and two, these defend¬ 
ants admit the matters therein stated to be true. 

3. Answering paragraph three, these defendants admit 
that they have been engaged as partners, fir^t under the firm 
name of Humphreys, Day & Company and later under the 
firm name of Humphreys & Day, as specialists on Federal 
taxation, since the year 1920, but they deny that they were 
in 1920 or for several years prior thereto or for a number 
of years since then engaged in an accounting business. 

4. Answering paragraph four, these defendants admit that 

in the latter part of the year 1920, they represented a 
8 tobacco company known as Liggett & Myers Tobacco 
Company in regard to their Federal income tax and 
that they agreed with the plaintiff that if he were successful 
in having the income tax case of Liggett & Myers Tobacco 
Company re-opened, they would pay him two-thirds of Fifty 
Thousand ($50,000.00) Dollars; and that s^id case was re¬ 
opened; and that thereafter in the settlement between the 
defendant and the plaintiff these defendants paid the plain¬ 
tiff Forty-six Thousand Two Hundred Fifty ($46,250.00) 
Dollars in adjustment and settlement of the services of the 
plaintiff. f 

These defendants deny that they contracted and agreed to 
pay the plaintiff Fifty Thousand ($50,000.0Q) Dollars in this 
matter and they deny that there was any agreement between 
the plaintiff and the defendants that if he would forego the 
payment of Fifty Thousand ($50,000.00) Dollars and accept 
in lieu thereof one-third of said amount thaf the defendants 
would pay to the plaintiff one-third of the jnet amounts re¬ 
ceived by the defendants out of a certain case then being 
handled by the defendants known as the federal Export 
Case, and that they would further pay to the plaintiff one- 
third of the net amount received by the defendants from all 
the tobacco cases which were then in the office of the defend- 

i 
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ants or might come into their office as a result of the suc¬ 
cessful termination of the Liggett & Myers Tobacco Com¬ 
pany case. 

These defendants deny that they represented at the time 
of settlement of said fee that the sum of Fifty Thousand 
($50,000.00) Dollars if paid to the plaintiff would cover the 
total amount received by the defendants from the Liggett & 
Myers Tobacco Company case. 

These defendants deny that the plaintiff in consideration 
of promises and agreements, as set forth by the plaintiff in 
this paragraph, agreed to accept and did receive only a sum 
equal to one-third of Fifty Thousand ($50,000.00) Dol¬ 
lars. 

9 5. Answering paragraph five, these defendants 
admit that it was understood that the plaintiff should 

receive for his services one-third of the net fees from all 
cases that might be secured by or through the efforts of the 
plaintiff, but they deny that the plaintiff is not advised as 
to the names of the firms and individuals who paid such fees 
or the number of said fees. These defendants do not know 
nor have they any information as to whether the plaintiff 
kept any books but they aver that they accounted accurately 
and completely to the plaintiff in regard to all matters in 
which the plaintiff was interested. They deny that the in¬ 
formation furnished by these defendants to the plaintiff was 
not accurate and complete in all respects and they aver that 
they have paid or have offered to pay the plaintiff each and 
every sum or sums of money due or owing by the defend¬ 
ants to the plaintiff. 

6. Answering paragraph six, these defendants deny that 
the statements furnished to the plaintiff by these defend¬ 
ants were not complete and correct; they deny that the de¬ 
ductions made by way of expenses were not in accordance 
with the contract and were not accurate and correct; they 
deny that a great many cases came into the office through 
the plaintiff’s efforts from which there was paid to the de¬ 
fendants various and sundry sums of money by way of fees 
for which there has been no account rendered and they deny 
that the plaintiff has not received or been offered his one- 
third of the net fee in any cases in which the plaintiff was 
interested. 

7. Answering paragraph seven, these defendants deny 
that the plaintiff has any further interest or share of fees 



9 


A. C. HUMPHREYS ET AL. VS. S. TRIMBLE, SR. 

| 7 

that these defendants may have received from Liggett & 
Myers Tobacco Company or other tobacco companies or 
from the Federal Export Case; they deny that they have 
repudiated their agreement to pay the plaintiff his share 
of fees in the cases in which the plaintiff was inter- 
10 ested and they deny that they have declined and 
refused to advise him as to the fees received by the 
defendants in the cases in which the plaintiff was interested 
or to give the plaintiff any information or advice about such 
cases. 

And for further answer to the Bill of Complaint these 
defendants reiterate and submit again their motion to dis¬ 
miss said original Bill of Complaint for the reason 

(1) that the plaintiff has a plain, adequate and complete 
remedy at law; 

(2) that the original Bill of Complaint does not state any 
cause or action cognizable in a court of equity; 

(3) that the Bill of Complaint does not allege any valid 
and binding contract or contracts as a basis for the suit, 
nor the specific services to be rendered, nqr the perform¬ 
ance thereof by the plaintiff; 

(4) that the plaintiff has been guilty of laches in filing 
this suit; 

(5) that the original Bill of Complaint i^ vague and in¬ 
definite ; 

And having fully answered, these defendants pray to be 
hence dismissed with their reasonable cost$ in this behalf 
sustained. 

ADRIAN C. HUMPHREYS. 

DANIEL W. 0 ’DONOGHUE, 

Attorney for Defendants . 


District of Columbia, ss : 


duly sworn do 


I, Adrian C. Humphreys, being on oath 
depose and say that I have read the foregbing answer by 
me subscribed and know the contents thereof; that 
11 the matters herein contained of my own knowledge 
are true and those stated on information and belief, 
I believe to be true. 

ADRIAN C. HUMPHREYS. 
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Subscribed and sworn to before me this 25th day of June 
1928 

[seal.] M. HARBELL CRANE, 

Notary Public, D. C. 

County of New York, 

State of New York, ss: 

I, W. Jule Bay, being on oath duly sworn do depose and 
say that I have read the foregoing answer by me subscribed 
and know the contents thereof; that the matters herein con¬ 
tained of my own knowledge are true and those stated on 
information and belief, I believe to be true. 

1 W. JULE BAY. 

Subscribed and sworn to before me this 25th day of July 
1928 

[seal.] WILLIAM B. HIGGINS, 

Notary Public, Kings County, N. Y. 

Order Withdrawing Appearance of Daniel W. O y Donoghue. 

Filed November 7,1929. 

• •••••• 


The Clerk of the Court will please enter the withdrawal 
of my appearance as attorney of record for the defendants, 
Adrian C. Humphreys and W. Jule Bay. 

BANIEL W. O’BONOGHUE. 


(Endorsed.) 

Leave to withdraw granted. 

WENBELL P. STAFFORB, 

Justice . 

12 Order for Appearance of Wilton J . Lambert . 

Filed November 21,1929. 

• * * • * # 


The Clerk of said Court will enter my appearance for the 
defendants. 


WILTON J. LAMBERT, 

Attorney . 
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I ' 

Motion for Leave to Amend Original Answer. 

i 

Filed January 22,1930. j 

* * * * * * * 

Now come the defendants, Adrian C. Humphries and W. 
Jule Day, by their attorneys, and move the court for leave 
to file an amendment to their answer to the original bill of 
complaint filed in the above entitled cause, a copy of which 
is hereto attached. 

WILTON J. LAMBERT, 

R. H. YEATMAN, 

Attorneys for Defendants. 

To Mr. W. Gwynn Gardiner, Attorney for plaintiff: 

i 

Take notice that the aforegoing will be for hearing on the 
24th day of January, 1930. 

WILTON J. LAMBERT, 

R. H. YEATMAjN, 

Attorneys for\ Defendants. 

Service of copy of the aforegoing acknowledged this 22 
dav of January, 1930. 

W. GWYNN GARDINER, 

Attorney for Plaintiff. 

(Copy of Amendment to Original Answer attached.) 

| 

13 Order Granting Defendants Leave ip File Amend¬ 
ment to Answer. 

i 

Filed January 24,1930. 

# # * * • d • 

! 

Upon consideration of the motion of the defendants for 
leave to amend the answer to the bill of complaint filed in 
the above entitled cause, which said motion was filed herein 
on the 22nd day of J anuary, 1930, it is by the court this 24th 
day of January, 1930, 

Ordered, that the said motion be and the same is hereby 
granted with leave to the defendants to file the amendment 
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to their answer filed in the above entitled cause, a copy of 
which was attached to the said motion for leave to amend. 

WENDELL P. STAFFORD, 

Justice. 


Amendment to Original Answer. 

Filed January 29,1930. 

###***# 

8. These defendants further say that at the time of the 
transactions referred to hereinabove they were attorneys 
at law practicing among other places before the Treasury 
Department of the United States; that the plaintiff was not 
at the date of the agreements and transactions in his bill 
of complaint alleged an attorney at law nor had he been 
admitted to practice before the Treasury Department of 
the United States; that he is not now an attorney at law 
nor is he now admitted to practice before the Treasury 
Department of the United States; that the contracts and 
agreements alleged by the plaintiff call for a division of 
fees for legal practice between lawyers and laymen and 
these defendants say that by reason of the foregoing they 
are advised that all of the transactions had or alleged to 
have been had with them by the plaintiff were 
14 against public policy and therefore void and un- 
enforcible. 

I ADRIAN C. HUMPHREYS. 
W. JULE DAY. 

WILTON J. LAMBERT, 

R, H. YEATMAN, 

Attorneys for Defendants. 

County of New York, 

State of New York, ss: 

Adrian C. Humphreys, being first duly sworn deposes 
and says that he has read over the foregoing answer by him 
subscribed and know^ the contents thereof; that the mat¬ 
ters and facts therein stated of his personal knowledge are 
true, and those stated upon information and belief, he 
believes to be true. 


ADRIAN C. HUMPHREYS. 
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Subscribed and sworn to before me this 23r<l day of Jan¬ 
uary, 1930. : 

[seal.] veronica f. irovr, 

Notary Public, Bronx Co\unty, N. Y . 

Special Finding of Facts . 

Filed July 16,1931. I 

i 

i 

# * * * * « j * 

The Court, in the above entitled cause, specially finds 
the facts and states conclusions of law thereon as follows: 

1. That the plaintiff, South Trimble, Sr., ib a citizen of 
the United States, and is now and was in thd year 1920, a 
resident of the State of Kentucky but resided! for a consid¬ 
erable portion of his time in the District of Columbia. 

2. That the defendants, Adrian C. Humphreys and 
15 W. Jules Day, are citizens of the Unitdd States, and 
are now and were in the year 1920 residents of the 
State of New York. 

3. The plaintiff, South Trimble, Sr., was elected to the 
Fifty-seventh Congress and served three terihs as a mem¬ 
ber of the House of Representatives of the United States; 
that he also served as the Clerk of the National House of 
Representatives during the term of President Wilson. He 
resigned such position in the year 1919; that Jie is by occu¬ 
pation a farmer, and is not a lawyer and hever was en¬ 
gaged in the practice of law. 

4. That the defendant, Adrian C. Humphreys, was duly 
licensed to practice law in the State of Kentucky the first 
day of July, 1909, and thereafter engaged in the general 
practice of the law in the city of Louisville in said State 
until the year 1917, when he quit the practice of law and 
became General Manager for the Goodyear Tire and Rub¬ 
ber Company, with offices at Birmingham, Alabama. That 
in the year 1918, the said Humphreys was employed as a 
Cost Accountant in the War Department, and later in the 
year 1919, was employed as an Auditor in the Income Tax 
Unit of the Treasury Department of the Ufiited States; 
and that on the — day of June, 1919, he was granted a cer¬ 
tificate as a Certified Public Accountant by the State of 
North Carolina. That such employment continued with 
the Treasury Department until sometime in tjhe year 1919, 
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when the said Humphreys formed a partnership with his 
co-defendant Day as hereinafter stated. 

The Court further finds that on the 26th day of April, 
1921, the said Humphreys was admitted to practice, as an 
attorney, before the Income Tax Division of the Bureau of 
Internal Revenue of the Treasury Department of the 
United States. That in the year 1923, the said Humphreys 
was duly admitted to practice before the Supreme Court of 
the United States, and on the — day of December, 1923, 
was, on motion, admitted to practice before the 
16 Court of Appeals and the Supreme Court of the Dis¬ 
trict of Columbia, and in the year 1924 he was also 
admitted to practice in the courts of the State of New York. 

5. That the defendant, W. Jules Day, was duly licensed 
to practice law in the State of Kentucky in the year 1918, 
and thereafter in the year 1919 was employed by the Bureau 
of War Risk Insurance; that on the — day of August, 1921, 
the said Day was admitted to practice, as an agent, before 
the Income Tax Division of the Bureau of Internal Revenue 
of the Treasury Department of the United States. That on 
the — day of December, 1923, the said Day, was on motion, 
duly admitted to practice before the Court of Appeals and 
the Supreme Court of the District of Columbia. That the 
said Day has never been admitted to practice before the 
courts of the State of New” York. 

6. That on the 25th day of October, 1920, and for some 
time prior thereto, and at all the times hereinafter men¬ 
tioned, the defendants, Adrian C. Humphreys and W. Jules 
Day, were partners engaged in the business of public ac¬ 
countants and auditors, and in conducting an income tax 
service under the firm name and style of Humphreys, Day 
and Company; and that they maintained offices for the 
transaction of such business in the city of New York, State 
of New York, and in the City of Washington, in the Dis¬ 
trict of Columbia. That in the year 1922 they changed 
their firm name to Humphreys and Day. That in the con¬ 
duct of such business, the defendants, Humphreys and Day, 
appeared for and on behalf of their clients before the 
Treasury Department of the United States in connection 
with income tax matters. 

7. That at some time during the year 1920, the defend¬ 
ants were employed by the Liggett & Myers Tobacco Com- 
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pany to appear for and represent that compapy in connec¬ 
tion with an excess profits tax matter ithen pending 

17 before the Bureau of Internal Revenue of the Treas¬ 

ury Department of the United States wjherein an ad¬ 
ditional assessment had been levied against ihe Liggett & 
Myers Tobacco Company by the Bureau, anjl to obtain a 
rehearing therein and gain a reduction of such assess¬ 
ment; and that on or about the 25th day of October, 1920, 
the defendants employed the plaintiff to assist them in pre¬ 
senting said matter to the Bureau of Internal Revenue with 
a view of obtaining a rehearing for the Liggett & Myers 
Tobacco Company, and promised and agreed to pay to the 
plaintiff the sum of $50,000 for his service to be rendered 
in that behalf, which amount the defendants represented 
to the plaintiff to be the full amount the defendants were 
to receive from the Liggett & Myers Tobacco Company for 
their service in said matter. That the plaintiff accepted 
said employment, and shortly thereafter, in the month of 
October, 1920, the said plaintiff personally appeared be¬ 
fore the Commissioner of Internal Revenue hnd presented 
the claim of the said Liggett & Myers Tobacco^ Company to 
the said Commissioner, and urged a rehearing therein and 
which rehearing was duly granted and allowed; and that, 
thereupon, the defendants became and were ipdebted to the 
plaintiff in the sum of $50,000, pursuant to the said con¬ 
tract of employment, and which sum was due and owing to 
the plaintiff and was wholly unpaid on the 7th day of 
January, 1922. j 

8. That on the 7th day of January, 1922, the plaintiff and 
the defendants entered into a contract wherein plaintiff 
agreed to accept and did accept from the defendants the 
sum of $16,250 in cash in lieu of the $50,000 then due and 
owing the plaintiff by the defendants, as stated in Para¬ 
graph 7 hereof, in consideration of the promise and agree¬ 
ment of the defendants to pay to the jplaintiff one- 

18 third of the net amount of all fees and bompensation 
thereafter received by the defendants from their 

business with and employment by the Federal Export Com¬ 
pany and from their business with all other tobacco com¬ 
panies by which they were then employed or might there¬ 
after be employed. 

9. That the said defendants have, since tlie 7th day'of 
January, 1922, received sums of money as ijees and com- 
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pensation from the Federal Export Company and from 
various tobacco companies by whom they were then em¬ 
ployed and/or by whom they were thereafter employed 
and, among which tobacco companies are P. Lorillard and 
Company, and Liggett & Myers Tobacco Company. That 
one-third of the net amount of such fees and compensa¬ 
tion so received by the said defendants is now due and 
owing to the plaintiff pursuant to the contract referred to 
in Paragraph 8 hereof, and that no part of such fees and 
compensation has been paid to the plaintiff, and that the 
plaintiff is therefore entitled to recover from the defend¬ 
ants one-third of the net amount so received by the de¬ 
fendants from said Federal Export Company and said to¬ 
bacco companies. 

10. The Court further finds that on — day of October, 
1920, the plaintiff and the defendants entered into a further 
additional contract whereby the defendants employed the 
plaintiff to solicit income tax business for the defendants 
from lawyers and public accountants personally known to 
the plaintiff and who might have need for the assistance and 
the income tax service offered and furnished by the defend¬ 
ants ; and, in consideration of the service to be performed 
by the plaintiff in that behalf, the defendants agreed and 
promised to equally divide with the plaintiff all fees and 
compensation received by the defendants from the business 
obtained by and through the efforts of the said plaintiff. 
That because of a misunderstanding between the plaintiff 
and the defendants as to the meaning of the term “equally 
divide”, a supplemental agreement was entered into be¬ 
tween the plaintiff and the defendants on the 5th day 
19 of August, 1922, wherein it was agreed, with respect 
to the division of fees made by the defendants on any 
business secured through the efforts of the plaintiff, that 
the defendants were to deduct from the gross fees received 
by them in such cases all of their expenses in preparing and 
prosecuting the case and that the balance was to be divided 
one-third to the plaintiff and two-thirds to the defendants; 
and that, inasmuch as it was understood by the parties 
that the defendants did not include the expense of a part¬ 
ner’s time in the preparation of a case, it was also agreed 
that no expense allowance was to be made for expenses in¬ 
curred by the plaintiff in securing such business. It was 
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further agreed that in cases where it became necessary for 
the plaintiff to make a division of fees with the other at¬ 
torneys, the amount so paid to such attorneys was to be 
dedcwted as expense and the division of onefthird and two- 
thirds thereafter made. j 

That the plaintiff accepted said employment and did so¬ 
licit and obtain income tax business from various lawyers 
and public accountants of his acquaintance; and that said 
defendants received fees and compensation in various 
amounts from the business so solicited and obtained for 
them by this plaintiff; and that there is now due and owing 
to the plaintiff and wholly unpaid an amount equal to one- 
third of the net fees and compensation so Received by the 
defendants from such business pursuant to the contract 
hereinabove mentioned. 

11. The Court further finds that the plaintiff has from 
time to time demanded an accounting of the defendants and 
a statement from the defendants as to what jnoneys, if any, 
had been received on account of the said two contracts; and 
that the defendants advised the plaintiff that they had fully 

accounted to him for all moneys received by them in 
20 which he had an interest, and advise^ him that they 
would continue to advise and pay the plaintiff his 
share of any moneys so received. That tlie plaintiff re¬ 
lied on the promise of the defendants to sb keep him ad¬ 
vised and to so account, and that upon further demand of 
the plaintiff for an accounting and a refusal by the defend¬ 
ants to account, this suit for an accounting was promptly 
and in due time instituted by the plaintiff. 

12. That in order to accurately and definitely determine 
the various amounts due to the plaintiff frbm the defend¬ 
ants, by virtue of the contracts hereinabove referred to, it 
is necessary that an accounting be had, and that the ac¬ 
counts between plaintiff and defendants be properly stated, 
so as to show the various amounts of fees and compensation 
received and collected by these defendants and when and 
from whom the same were received and the npt amounts due 
and owing to the plaintiff. 

Conclusions of Law. j 

1. That the contract entered into on the 4- day of Octo¬ 
ber, 1920, between plaintiff and the defendants, as supple- 

2—5576a I 
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mented by the contract and agreement of the 5th day of 
August, 1922, which contracts are more particularly re¬ 
ferred to in Paragraph 10 of the finding of facts herein, is 
a valid and subsisting contract. 

2. That the contract entered into by the plaintiff and the 
defendants on the 7th day of January, 1922, and referred 
to in Paragraph 8 of the finding of facts herein, is a valid 
and subsisting contract. 

3. That plaintiff is entitled to recover of the defendants 
under the contract entered into between plaintiff and de¬ 
fendants on January 7, 1922, one-third of the net amounts 
thereafter, received bv the defendants from the Federal 
Export Company, the P. Lorillard and Company, and Lig¬ 
gett & Myers Tobacco Company, and any other 

21 tobacco company by which, on January 7, 1922, the 
defendants were emploved and/or bv which thev 
were thereafter employed. 

4. That the plaintiff is entitled to recover from the de¬ 
fendants under the contract of the — day of October, 1920, 
as supplemented by the contract dated August 5, 1922, one- 
third of the net amounts received by the defendants from 
business obtained and procured by the plaintiff for the de¬ 
fendants from lawyers and public accountants. 

5. That the plaintiff is not guilty of laches in instituting 
this suit. 

6. That the plaintiff is entitled to an accounting from 
the defendants. That, therefore, this cause be and the same 
is referred to the Auditor of this Court to make and state 
the account between the plaintiff and the defendants grow¬ 
ing out of and pursuant to the contracts of January 7, 1922, 
and October —, 1920, as supplemented by the contract of 
August 5, 1922. 

0. R. LUHRING, 

Justice . 

Dated 7/16/31. 

Objections and Exceptions to Certain of the Finding of 
Facts and All of the Conclusions of Law. 

Filed Julv 31, 1931. 

##**### 

Come now the defendants, by their attorneys, and object 
specifically and severally to paragraphs numbered 6 to 12 
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inclusive, of the Special Finding of Facts filed herein, and 
further object specifically to all of the Conclusions of Law 
filed herein, and further object specifically ajnd severally to 
the action of the Court in signing, incorporating and mak¬ 
ing a part of the record in the above entitled cause 

22 said paragraphs numbered 6 to 12 ihclusive, of the 
said Special Findings of Facts and all of the said 

Conclusions of Law. 

WILTON J. LAMBERT, 

R. H. YEATMAN, 

GEORGE D. HORNING, Jr., 

Attorneys fot Defendants . 

Objections overruled and exceptions grafted the defend¬ 
ants, this 31st day of July, 1931. 

0. R. LTIHRING, 

Justice . 

Decree . 

Filed July 31,1931. 

##•••«• 

I 

| 

This cause coming on for final hearing fipon the plead¬ 
ings evidence and argument of counsel, the findings of fact 
and conclusions of law of the Court filed hetein on the 16th 
day of July, 1931, and the Court being of the opinion that 
the plaintiff is entitled to recover of the defendants as 
prayed for in his said bill of complaint in ^aid cause, it is, 
this 31st day of July, A. D. 1931, 

Adjudged, ordered, and decreed: 

1. That the plaintiff in the above entitled cause, South 
Trimble, Sr. is entitled to recover of the defendants, Adrian 
C. Humphreys and W. Jules Bay, one-third of the net 
amounts of all moneys received after January 7, 1922, by 
the defendants or either of them trading las Humphreys, 
Day & Co., or Humphreys & Day, from their business with 
the Federal Export Company, a corporation, the Liggett & 
Myers Tobacco Company, a corporation, th$ P. Lorillard & 
Co., a corporation, and other tobacco companies by whom 
the defendants were on the 7th of January, 1922, employed, 
or by whom they were thereafter employed, with in- 

23 terest on said amounts from the datfes of receipt of 
same by the defendants from the sai$ companies. 
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2. That the plaintiff in the above entitled cause, South 

Trimble, Sr., is entitled to recover of the defendants, 

Adrian C. Humphreys and W. Jules Hay, one-tliird of the 

net amounts of all moneys received bv the said defendants 

from business procured by the efforts of the plaintiff from 

law vers and accountants with interest thereon from the 
* 

dates of receipt of same by defendants. 

3. That the defendants Adrian C. Humphreys and W. 
Jules Day are chargeable with and decreed to be indebted 
to the plaintiff for one-third net of all monevs received bv 
them after January 7, 1922, from the Federal Export Com¬ 
pany, a corporation, The Liggett & Myers Tobacco Com¬ 
pany, a corporation, the P. Lorillard & Co., a corporation, 
and all other tobacco companies by whom they were on the 
7th day of January, 1922, or thereafter employed; and for 

one-third net of all monevs received bv them out of all busi- 

* •> 

ness procured by the efforts of the plaintiff from lawyers 
and accountants. 

4. That said cause is herebv referred to the Auditor of 

*> 

this Court to ascertain the amounts of monevs so due and 

* 

payable to plaintiff by the said defendants, under the con¬ 
tract of Januarv 7, 1922, and the contract of October 1920 
as modified by the agreement of the 5th of August, 1922, as 
set forth and determined in this decree and the findings of 
fact signed in this cause. That in determining the amount 
due plaintiff by the defendants, the Auditor shall ascertain 

the amounts of monev received bv the defendants after 

* * 

January 7, 1922, from the Federal Export Company, The 
Liggett and Myers Tobacco Company, P. Lorillard and 
Company, and all other tobacco companies by which the 
defendants were employed on January 7, 1922, or were 
thereafter employed; also all amounts of money 
24 received bv the defendants from their business with 
lawyers and accountants procured through the 
efforts of the plaintiff; that there shall be deducted there¬ 
from all necessary expenditures made by the defendants in 
handling said business; that the Auditor shall report his 
findings to the Court together with the testimony upon 
which said findings are based. Upon consideration of such 
report by the Auditor the Court will enter a decree against 
the defendants, Adrian C. Humphreys and W. Jules Day 
in favor of the plaintiff for such sum as it shall find to be 
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5. That the Court hereby retains juriscjiction of this 
cause for all further orders and decrees that; may be neces¬ 
sary and proper to carry out the purpose ajid intention of 
this decree. 

6. That the costs of this suit are hereby decreed in favor 
of the plaintiff, South Trimble, Sr., and agaipst the defend¬ 
ants Adrian C. Humphreys and W. Jules Dhy, to be taxed 
by the Clerk of this Court, and that execution may issue 
thereon as at law. 

By the Court: I 

0. R. LUHRING, 

Justice. 


Exception to above decree granted defendants this 31st 
day of July, 1931. j 

0. R. LUHRING, 

Justice. 


The defendants in open Court note an j appeal to the 
Court of Appeals of the District of Coluinbia from the 
decree in the above entitled cause; a bond on appeal to act 
as a cost bond is hereby fixed at $100.00. 

O. R. LUHRING, 

Justice. 

! 

25 Memoranda. 


i 

August 13, 1931.—Undertaking on appeal ($100) ap¬ 
proved and filed. 

Statement of Evidence (duplicate) filed. 

Assignment of Errors. 

Filed August 13, 1931. j 
##*###(# 

The Court erred as follows: 

1. In overruling the motion to dismiss the bill of com¬ 
plaint. 

2. In signing, sealing and making a part ^>f the record in 
the above-entitled cause the findings of fa^t and the con¬ 
clusions of law, on July 16, 1931. 

3. In refusing to sign the interlocutory decree presented 
by counsel for the defendants on July 31, 1931. 


i 
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4. In overruling the objections to paragraphs 6 to 12 
inclusive of the special findings of fact and all of the con¬ 
clusions of law proposed by counsel for defendants on July 
31, 1931. 

5. In signing the decree presented by counsel for the 
plaintiff on July 31,1931. 

6. In holding that from the evidence the plaintiff was 
entitled to recover from the defendant as prayed for in the 
bill of complaint filed herein. 

WILTON J. LAMBERT, 

R. H. YEATMAN, 

GEORGE D. HORNING, Jr., 

Attorneys for Defendants. 

Memoranda . 

August 31, 1931.—Bill of Exceptions submitted. 

November 23, 1931.—Order of Court of Appeals of No¬ 
vember 20, 1931 extending time to file transcript of record 
to and including December 28, 1931. 

26 Designation of Record. 

Filed August 13,1931. 

«••••#* 

The clerk of the Court will include in the record on appeal 
in the above-entitled cause the following papers: 

1. Bill of complaint filed June 30, 1927. 

2. Motion of defendants to dismiss bill of complaint, filed 
October 4,1927. 

3. Order overruling motion to dismiss bill of complaint, 
vrith leave to defendant to plead, filed May 10,1928. 

4. Answer of defendants to bill of complaint filed August 
3,1928. 

, i 

5. Motion of defendants for leave to amend original an¬ 
swer to bill of complaint, filed January 22,1930. 

6. Order for defendants to amend their answer, filed Jan¬ 
uary 24, 1930. 

7. Amendment to original answer of defendants, filed 
January 29,1930. 

8. Findings of fact and conclusions of law found by Luhr- 
ing, Justice and made of record, filed July 16,1931. 
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9. Objections to certain of the findings of fact and to all 
of the conclusions of law. 

10. Decree adjudging allegations of bill of complaint to 
have been sustained and referring cause to auditor, and not¬ 
ing appeal, filed July 31st, 1931. 

11. Memo. Cost bond on appeal in the sum of $100, filed 

August 13, 1931. | 

12. Memo. Statement of evidence submitted August 31, 

1931. | 

13. Memo. Statement of evidence approved and signed 

August —, 1931. | 

14. Assignment of errors filed August 13, 1931. 

27 This designation of record. 

WILTON J. LAMBERT, 

R. H. YEATMAN, I 
GEORGE D. HORNING, Jr., 

Attorneys for^ Defendants. 

Service of copy of the foregoing acknowledged this 13th 
day of August, A. D., 1931. 

W. GWYNN GARDINER, 

Per H. C. U., j 

Attorney for Plaintiff. 

fu 

Counter-designation of Record. 

j 

Filed August 19,1931. I 

i 

i 

###*#*# 

! 

To Frank E. Cunningham, Esq., 

Clerk Supreme Court, 

District of Columbia: 

i 

You will please prepare as an additional designation of 
record in the above entitled cause, the following: 

1. Order withdrawing the appearance 'of Daniel W. 
O’Donoghue as an attorney for the defendants. 

2. Order praecipe entering the appearance of Wilton J. 
Lambert, Esq., as attorney for defendants. 

W. GWYNN GARDINER, 

Attorney for Plaintiff. 
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Memorandum. 

December 22, 1931.—Statement of evidence signed in 
duplicate and made of record. 

28 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 27, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copies of which are made part of 
this transcript, in cause No. 47165 in Equity, wherein South 
Trimble, Sr. is Plaintiff and Adrian C. Humphreys and W. 
Jule Day, Copartners trading as Humphreys, Day & Com¬ 
pany and Humphreys & Day are Defendants, as the same 
remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 22nd day of December, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

29 In the Supreme Court of the District of Columbia. 

Equity. No. 47165. 

South Trimble, Sr., Plaintiff, 

vs. 

Adrian C. Humphreys and W. Jules Day, Defendants. 

Statement of Evidence . 

At the hearing of the above entitled cause before Mr. 
Justice Oscar R. Luhring on May 13, 14, 19, and 21, 1931 
the following proceedings were had, evidence offered and 
given, rulings made by the Court, and exceptions taken by 
the defendant and noted by the Court. 
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Thereupon, to maintain the issues on his part joined, 
plaintiff testified in his own behalf in substafice as follows 
upon his direct examination: 

That his name is South Trimble; that he i^ 67 years old, 
and has known the defendant, W. Jules Bay, for more than 
30 years; that he met the defendant Adrian C. Humphreys 
about the fall of 1920, at which time the plaiiltiff was living 
in the Murray Hill Hotel in New York City, being engaged 
in business there; that about that time the defendant Day 
came over to the Murray Hill Hotel to see the plaintiff to 
pay his respects, just a friendly call. He made several trips 
there, and he told me—I do not know whether this was his 
first trip or not—he went into details; tl^at during the 
course of this conversation Mr. Day advised the plaintiff 
that he was in business in New York City with Mr. 
30 Humphreys, they having opened an Accounting and 
auditing bureau under the firm name pf Humphreys, 
Day and Company, specializing in income tat, and catering 
to the lawyers in the country, through whom [the defendants 
would secure their clients on these income tax matters. 

Witness further testified that in that conversation de¬ 
fendant Day mentioned to the witness that the witness had 
a wide acquaintance in the country, knew many prominent 
lawyers, and that if the witness would see the lawyers and 
recommend the defendants, and direct the Jiawvers to the 
defendants ’ firm or get them in touch with the defendants 
that they would divide their fees with the witness. 

Witness had a number of conferences with the defendant 
Day extending over a period of a month in the fall of 1920, 
all of these conferences having occurred in New York. 
There was no one present at these conferences except the 
witness and Day. At least witness does not think so. 

Witness further testified that during the latter part 
of his six weeks stay in New York City upon that occasion, 
the defendant Day said to him in substance: “South, we 
have got a big case, a big prospect. The Government has 
decided a big tax case against Liggett and Myers. It 
amounts to an assessment of about a million and a half or 
two million dollars;” that the Liggett & Myers Company 
was preparing to take it to the court, and that the defend¬ 
ant Humphreys had gotten hold of it, and investigated it, 
and they felt sure that the case was butchered and bungled 
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up and not properly presented, that as soon as Humphreys 
investigated the case they were going to Mr. Fuller, 

31 the general counsel of the company, and see if they 
could not convince him that the proper thing was not 

to go to the courts, but to fight it out in the departments, 
and get a rehearing. 

Witness further testified that the defendant Day on that 
occasion further said to him, “If we can convince Mr. Ful¬ 
ler that he should give us the case, and let us go to the De¬ 
partment to thresh it out, we want you to help us in the 
case. We want you to go to Washington and present the 
case to the Department and endeavor to get a rehearing of 
the case;” that the witness advised defendant Day that he 
did not wish to do so, that he was busy with a political 
campaign, but that the defendant Day insisted upon it. 
Witness further advised defendant Day at that time that 
the witness did not know anything about that kind of busi¬ 
ness, and did not have time to undertake it, and advised the 

defendant Dav to secure the services of someone else or to 

* 

do it himself; that the defendant Day stated, “South, you 
know I have implicit confidence in your ability to present a 
thing forcefully; and if you will take the matter up down 
there with the Commissioner, and can get this case re¬ 
opened, so we can get a rehearing, it will just put us on our 
feet; we are struggling along here, and here is one of the 
biggest jobs that could come our way, and it will be worth 
a lot to us, for just winning this one case for Liggett and 
Myers will be the biggest advertisement we could get.” 

Witness further testified that on the following night he 
had another conversation with the defendant Day, in which 
the defendant Day advised the witness that he had ar¬ 
ranged with Mr. Fuller and they have given us a retainer of 
$50,000 to take this case to Washington and present 

32 it to the department in an attempt to get a rehear¬ 
ing; and, now, if you will present the case, we will 

give you the $50,000, because our future is made by the 
advertising and prestige we will get through winning this 
case, because we will surely wun it; that the witness agreed 
to accept the $50,000 offered by the defendants, left New 
York on the midnight train that night, arriving in Wash¬ 
ington the next morning, and proceeded to the Department, 
where he was unable to see the Commissioner that day be- 
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cause the office was crowded; that the Commissioner’s 
name was Mr. Williams. 

Witness further testified that before he had left New 
York Mr. Day impressed him with the need for haste, stat¬ 
ing that within a certain time the assessment against Lig¬ 
gett & Myers had to be acted upon, and further that if 
the company had to pay the assessment of a million and a 
half or two million dollars into the government, and remove 
the case to the law courts, the government impounds the 
money, but that if they win the case they can get the money 
back without interest, so you can see what a b^g proposition 
it is to Liggett & Myers, and how anxious th^y are to have 
this thing settled out of court. 

Witness further testified that when he \^as unable to 
see Mr. Williams upon the occasion of his first call, he 
telephoned to Mr. Day, advising Mr. Day that the witness 
had not seen Mr. Williams, and that he woiild return the 
first thing the next morning, and remain there all day if 
necessary in order to see him. 

Witness further testified that on this occasion he ad¬ 
vised Mr. Day that the arrangements between them 
33 were just verbal; that something might happen to 
either the witness or Mr. Day, and that the witness 
desired Day to write him a letter setting forth the proposi¬ 
tion which had been previously agreed lj>etween them 
verbally, and that the defendant Day advised the witness 
that he would do it, and would send it down upon the night 
train. 

Witness further testified that the following morning he 
received a letter from the defendant Day, wgich letter was 
offered and received in evidence as Plaintiff’s Exhibit No. 
1, which is in words and figures as follows: 
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34 Plaintiff’s Exhibit No. 1. 

Washington, D. C., 527 Woodward Bldg., Phone: Frank¬ 
lin 2940. New York, Park Row Bldg., Phone: Barclay 
8448. 


Humphreys, Day & Company. 

Income Tax Service. 

Public Accountants and Auditors. 

New York, October Twenty-seventh, Nineteen Twenty. 

Mr. South Trimble, 

3536 13th Street, 

Washington, D. C. 

Dear Sir: 

Supplementing the telephone conversation relative to the 
case of Liggett & Myers Tobacco Company, in which we 
have been employed to present before the Bureau of In¬ 
ternal Revenue, we feel that we need local representation 
at Washington, and want you as co-counsel in the case. 

As stated to you we will receive fifty thousand ($50,- 
000.00) dollars in the case, which was agreed upon by the 
officers of the company upon recommendation of Mr. F. L. 
Fuller, general counsel. 

Mr. Fuller has stated to me that he would be very glad 
to verify the above facts and figures, if you will call him 
up on the telephone at any time. 

Of course, we will furnish you with all the data and in¬ 
formation that we may have, or you may want, in the 
prosecution of this matter, and we trust that you will keep 
us advised of any developments from time to time. 

Yours verv truly, 

" HUMPHREYS, DAY & COMPANY. 
W. JULES DAY. 

W JD :H J. 

35 Witness further testified that on the next day he 
saw the Commissioner and presented the case to 
him: that the witness made an appointment for Mr. Day 
or Mr. Humphreys to see the Commissioner in order that 
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Mr. Humphreys might elucidate and amplify upon the 
facts. Thereupon plaintiff’s counsel sought to elicit from 
witness the conversation had between the witness and the 
Commissioner, but upon objection of counsel for defend¬ 
ants the witness was not permitted to relate the conversa¬ 
tion. In answer to a question by the Courf, the witness 
said that the Commissioner did not suggest that the wit¬ 
ness have Mr. Humphreys or Mr. Day come cjown to Wash¬ 
ington and present the matter further; that the Commis¬ 
sioner talked favorably and that the witness jtold the Com¬ 
missioner that Mr. Humphreys or Mr. Day could amplify 
and verify what witness had said because all witness knew, 
if anything, about the facts in this case wa^ the informa¬ 
tion they had given witness; that witness Communicated 
this information in substance to Mr. Day, telling Mr. Day 
by telephone from Washington in substance that he had 
had about a 10 minute talk with the Commissioner, and 
that the Commissioner talked very favor4bly, that the 
witness explained to the Commissioner as best he could 
the facts in the case, that it had been butchered, improp¬ 
erly handled, the men who had previously been handling 
the case not knowing anything about the income tax busi¬ 
ness, and if the matter were removed to the Courts it would 
be a hardship not only upon the governnient but upon 
the taxpayer, and that if it could be settled in the Depart¬ 
ment it would be better for everyone concerned. 

36 Witness further testified that he advised the de¬ 
fendant Day that the Commissioner had advised the 
witness in substance that the government’s policy is to 
settle everything in the Department, and to avoid litiga¬ 
tion in the court, such a course being expensive, and taking 
a long time, and that the government did not desire to put 
any additional burden upon the taxpayer or j upon the gov¬ 
ernment; that if the facts were as the witness advised the 
Commissioner, that he would consider the matter and in¬ 
vestigate it, and if it did not prejudice or jjeopardize the 
interests of the government, he did not see why a rehear¬ 
ing should not be had; that he further advisbd the defend¬ 
ant Day that he had told the Commissioner that he was 
not a tax expert, and that he would like foi* the Commis¬ 
sioner to accord an opportunity to either one of the de¬ 
fendants to come to Washington and to verify and amplify 
his statements to show that the government would not have 


i 
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any chance of success in the courts, and that the matter 
could be settled in the Department. 

Witness further testified that the defendant Day ad¬ 
vised him by telephone on this occasion that he would 
come to Washington the next day. 

Witness further testified that in this telephone conver¬ 
sation the defendant Day said to the witness in substance, 
“Did you get my letter?” and that the witness thereupon 
replied, “Yes, Jules, I got your letter in which you said 
that Fuller had agreed to give you $50,000, but you did 
not say you were going to give it to me.” Thereupon Day 
replied, “That is all right, South, when you get back 

37 from Kentucky that will be settled satisfactorily.” 

Witness further testified that about the first part 
of November, 1920, if witness’ recollection served him right 
he met the defendant Day in Washington upon the return 
of the witness from the state of Kentucky; that the defend¬ 
ant Day congratulated the witness on having the case re¬ 
opened, and appeared very pleased about the matter; that 
the witness demanded of the defendant Day, and asked the 
defendant Day where was the witness’ compensation, 
whereupon Day replied in substance that he was a little 
over-enthusiastic about the proposition, and that he just 
could not pay it, that he had promised to pay the witness, 
but he could not do it, as he did not have the money, and 
would not have it until the case was settled; that the con¬ 
versation became somewhat heated, and finally there was 
nothing for the witness to do but to accept reluctantly and 
under protest. Witness further testified that in this con¬ 
versation Mr. Day suggested to the witness that he tele¬ 
phone Mr. Fuller himself to verify the correctness of Mr. 
Dav’s assertion, that the witness did not do so. 

Witness further testified that thereafter he had a settle¬ 
ment, but he did not get $50,000. 

Thereupon a check dated January 7, 1922, for $16,250 
was shown to the witness, who testified that his signature 
appeared thereupon, and that it was deposited to his credit, 
that he had verified the check from his income tax report. 

Witness further testified that the circumstances sur¬ 
rounding the receipt by him of the said check were in sub¬ 
stance as follows: that he went to the office of Hum- 

38 phreys, Day and Company in New York City at the 
request of the defendant on January 7th, 1922; they 



31 


I 

I 

I 


A. C. HUMPHREYS ET AL. VS. S. TRIMBLE, SR. 

i 

I 


stated that they wanted to make the settlement in the Lig¬ 
gett & Myers case and to talk some business affairs of im¬ 
portance with witness, upon which occasion he met both 
defendants Humphreys and Day; that he remained around 
the office until about noon time, when one of the defendants, 
I don’t know which one, said, 4 ‘Let’s get sojne lunch”. I 
said, “All right.” We got up and went to some hotel. I 
do not know where the hotel was, it was in close proximity. 
I know it was not an up-town hotel; we wefe then down¬ 
town. When we went into the hotel one of them suggested 
that he would like to have a little appetizer, ^nd I said: “I 
don’t object”. We went up to a room in th^ hotel and we 
got off the elevator. One of them had a key tjo a door. We 
unlocked the door and we imbibed there a couple of drinks. 
I say a couple of drinks; I do not know hokv many. We 
imbibed though. 

That in this room in the hotel defendant Day said to the 
witness: “I have known you all my life, and. have always 
considered you one of my best friends, and have always 
relied on you. Now I want to put up a proposition to you. 
You have done a lot of good work; you haveimade us a lot 
of money; you have put us on our feet; you have sent us a 
lot of business, and can send us more. We have been put to 
a lot of expense here; we have gotten indebted, and we 
have got to carry on. If we can just carry on for a while 
longer we will be on easy street as far as the future is con¬ 
cerned, but we need some money. Now, wd are going to 
make you this proposition; it is the befet thing in the 
39 world, and I believe you will make three times as 
much as this $50,000 that we owe you. j Now we have 
been at some expense, $1250 expense in this Liggett & 
Myers case. We are going to deduct that. Ojir proposition 
is to deduct that from the $50,000 and cut three wavs, 
divide the balance into three equal parts, you fake one part, 
and then we will each take the others, and in lieu of that 
we will give you an interest, a one-third interest in the 
Federal Export tax case, which we have not yet gotten. It 
is right in our grasp, and we are going to, in which we feel 
we will get $150,000 out of it, and we have got some more 
tobacco cases and we are going to get more,j of course, on 
account of this; and we will give you a onetthird interest 
’ in the tobacco cases and the Federal Export tax case. I 


said, ‘Now, boys, that is very fine of you, you are over- 
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liberal; but I would rather have the $50,000 now.’ And we 
had quite a conversation there, got a little heated. I said, 
‘Now, in the first place, you did not comply with your con¬ 
tract in writing when I went to the department; you put it 
off until you won this case, when you should have paid me 
then, but you said you did not have it, and I knew you did 
not have it, and now you come here and say you are putting 
up a lovely proposition to me, but I would rather have the 
moneyV' Finally, one of them said, “It is a ground-hog 
case; now here is a check for $16,250; and we have a little 
expense to take care of, and that is the best we can do.” 

Thereupon the check for $16,250, dated January 7th, 
1922, previously exhibited to the witness, was marked and 
received in evidence as Plaintiff's Exhibit No. 2, 
40 which check is in words and figures, that is to say: 

Humphreys, Day & Company, Federal Tax Service, 15 

Park Row, New York. 

No. 1166W. 

1 New York, Jany. 7th, 1922. 

Pay to the order of South Trimble $16,250 00/100 ex- 
actlv sixteen thousand two hundred fiftv dollars no cents, 
exactlv, exactly, Dollars. 

HUMPHREYS, DAY & COMPANY. 
W. J. DAY. 

To Irving National Bank, Woodworth Building, New 
York. 

On the back thereof appears the following: South Trim¬ 
ble. Pay to the order of National City Bank, 1-8 New 
York, N. Y. 1-8. Prior Endorsements Guaranteed. Jan. 
10, 1922. The Munsev Trust Company, Fifteenth and H 
Streets N. W., Washington, D. C. 

The check is perforated: 1-67, 1-10-22. 

Witness further testified that he was handed this check 
by one of the defendants, that he put it in his pocket, and 
there was a spirited discussion about the proposition; that 
the check was payable to the witness, and was deposited in 
the Munsev Trust Company of Washington, D. C., to his 
credit. 
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Witness further testified that upon that occasion he did 
not get any other checks, and did not get any money on 
that occasion other than the check which l|e had just re¬ 
ceived; that there were no other persons present except 
the witness and the two defendants; that he deposited this 
check in the Munsey Trust Compahy on January 

41 9th; that his income tax return showed when it was 
deposited; that it came to him on Saturday, and 

Sunday intervened, and on the following Monday he de¬ 
posited the check. 

Witness further testified that he did not ftrom this trans¬ 
action receive any other money than the proceeds of this 
check from the Liggett & Myers case. 

Witness further testified that he was vety angry about 
the matter, felt disappointed, and left the room in the 
hotel, going up town, and that he did not thereafter on 
that day go back to the offices of the defendants. 

Witness further testified that he did not thereafter re- 

i 

ceive any money for fees or anything of {value from the 
Federal Export case or the tobacco cases j that he asked 
the defendants time and time again, but he! never received 
any satisfaction from them; that the defendants whenever 
he requested information concerning these cases advised 
him that nothing had developed. 

Thereupon the Court inquired of the Witness what he 
did to earn anything from the Federal Export case, to 
which the witness replied in substance h^ was to get in 
lieu of surrendering two-thirds of the fee in the Liggett 
& Myers case a one-third interest in the Federal Export 
case and the tobacco cases; that he was not to do any 
work in those cases, and that it was just to compensate 
him for surrendering under protest his Whole fee in the 
Liggett & Myers case. 

Whereupon the following occurred: j 

“The Court: That understanding was to compensate you 
for work you had done in the Liggett & Myers case? 

42 “The Witness: Yes, for what the^ owed me and 
admitted they owed me.” 

“Q. In other words, the difference between this check 
and the $50,000 less $1250? A. Yes. j 

3—557 6a I 
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“The Court: Was it your understanding that out of the 
Federal Export case you were to get the difference between 
$16,000 and $50,000! 

“The Witness: No, I was to get a one-third interest in 
them. 

“The Court: Even though it exceeded $50,000! 

“The Witness: Yes, sir, which was the extra inducement 
they held out to me. I told them that they were over-liberal 
and so forth, but I would rather have them give me the 
$50,000. 

“The Court: You insisted they owed $50,000! 

“The Witness: $50,000, and thev agreed they owed me 
$50,000. 

“The Court: And of that they paid you $16,250! 

“The Witness: Yes, sir. 

“The Court: And you accepted that with the understand¬ 
ing that they would pay you one-third of all the fees they 
got out of the- 

“The Witness: Tobacco cases, future tobacco cases, and 
the Federal Export case. 

“The Court: But that was not conditioned upon any 
promise that you were to make! 

“The Witness: No, that was in consideration- 

“The Court: Wait a minute. To help them carry on 
and carry through these other cases! 

43 “The Witness: Oh, no, no. 

“Mr. Gardiner: Your Honor has brought it out 
exactly. In other words, they owed you $50,000, and paid 
vou $16,000, or gave you one-third of the $50,000, less 
$1250! A. Yes. 

“Q. And a promise that if you did that they would give 
you one-third. A. They finally said this: “That is all. 
You will have to accept it.” I did not want to accept it. 
It was that or none, which is what actuated me.” 

Witness further testified that in the fall of 1920 or the 
early part of 1921, witness had a talk with Mr. Day as to 
other arrangements about other matters aside from this 
Liggett & Myers matter, and witness and defendants en¬ 
tered into a written contract, which witness believes was 
afterwards destroyed, it being superseded by a new con¬ 
tract which was in writing, dated August 5th, 1922. Wit¬ 
ness has tried to find that contract, it was not a regular 
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contract form. It was in the form of a letter. It was a 
letter from the defendants to witness. I think that is it. 
I know I suggested scrapping the' contract; and it was by 
reason of scrapping it that we wrote the new contract and 
I so stated to them in my letter. We had this scrapped 
and wrote this new contract. This contract of August 5th, 
1922, was received by witness from the defendants through 
the United States mail and there was anbther paper, or 
letter, enclosed in the envelope, or attached to it. The two 
letters were thereupon offered in evidence as Plaintiff’s 
Exhibit No. 3, which is as follows: j 

44 Humphreys & Day. | 

Forty-two Broadway. Washington, D. C.\, Munsey Bldg. 


Telephone: Broad 0464-5-61 


Mr. South Trimble, Sr., 

2230 California Street N. W., 
Washington, D. C. 

Dear Mr. Trimble: 


August 5, 1922. 

I 


I 


This memorandum will confirm our understanding as to 
a division of fees on any business we may; secure through 
your efforts. 

It is understood that we will deduct frqm the gross fee 
we receive in such cases all of our expenses in preparing 
and prosecuting the case, and the balance vjvill be divided— 
one-third to you and two-thirds to ourselves. 

Inasmuch as we do not include the expense of a partner’s 
time in the cost of our cases, we feel that ho special allow¬ 
ance should be made for expenses you may 'sustain in secur¬ 
ing the business. 

We are giving you another letter today indicating a di¬ 
vision of fees on the basis of forty percent (40%) gross or 
fifty percent (50%) net. 

That letter, of course, is for your personal use in reach¬ 
ing an agreement for a division of fees with other parties 
and it is understood that the above arrangement (division 
on basis of one-third and two-thirds) supersedes this 
dummy letter. 
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In cases where it is necessary for you to make a division 
of fees with other attorneys, the amount so paid 

45 them will be deducted as expense and our division of 
one-third and two-thirds will be made thereafter. 

If you will make proper notation of your approval of 
this letter, it will constitute sufficient contract between us. 
Yours verv truly, 

HUMPHREYS & BAY. 
W. JULES DAY. 

ACH # CM. 

******* 

Humphreys & Day. 

Forty-two Broadway. Washington, D. C., Munsey Bldg. 

Telephone: Broad 0464-5-6. 

Mr. South Trimble, Sr., 

2230 California Street N. W., 

Washington, I). C. 

Dear Me. Trimble: 

This memorandum will confirm our understanding as to 
a division of fees on any business we may secure through 
your efforts. 

It is understood that you will receive either 40% of the 
gross fee or 50% of the net fee received in each case. 

By net fee we mean the amount received from the client 
after deducting the expense incident to preparation and 
presentation of the case. 

Of course, we shall expect you to indicate which basis 
you prefer at the time the contract is made on a specific 
case. 

Yours verv trulv, 

HUMPHREYS & DAY. 
W. JULES DAY. 

ACH*CM. 

******* 

46 “Mr. Gardiner: At the bottom of it is ‘ACH-CM\ 
The Court: Indicating that it was dictated by Mr. 

Humphreys rather than by Mr. Day. This contract super¬ 
sedes another contract, you told me. 

The Witness: Yes, sir; that superseded the original con¬ 
tract. 
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Witness thereupon testified that Plaintiff’s Exhibit No. 
3 (two letters) superseded a contract previously entered 
into in 1920 or the first part of 1921 upon ihe occasion of 
the witness’ return from Kentucky, which witness thinks 
was before the holidays. That upon that occasion Day 
asked the witness whether or not witness would help the de¬ 
fendants to get business from the lawyers anc( a contract was 
drawn up at that time; that under that contract (which 
was thereafter destroyed because a dispute!arose as to its 
interpretation) the fee received by the defendants from such 
business was to be divided equally with witfiess. That just 
before this contract, Exhibit No. 3, was written there was 
an attempted settlement of some case, the name of which 
witness does not recall, and the defendants undertook to 
divide it in three parts. Witness protested that one-third 
of the fee, less expenses, was not in accordance with the 
contract, that there was to be an equal division, less ex¬ 
penses. The defendants contended that an equal division 
meant to divide it equally among the three of them. That 
witness said he did not know how many meihbers of the firm 
there were, and if that was the interpretation it might be 
divided among ten, which would leave nothing for any of 
them. After this argument arose the witness requested the 
defendants to rewrite the contract placing their in- 
47 terpretation upon it, and that was tjie occasion for 
the writing of plaintiff’s exhibit Noj. 3, in order to 
clarify the meaning of the original contract concerning 
equal division of the fee. 

Thereupon the following occurred: 

“The Court: Was there a settlement under the contract 
which this superseded? 

“The Witness: Yes, we settled under it. 

‘ ‘ Q. Did you settle in full under that contract, he means ? 
A. Yes, whatever case we had up then. I dp not remember. 
I kept no books. I had implicit confidence in them, and 
they just sent me a check whenever they had a settlement. 

“Q. Just listen to my question. Did you make a full set¬ 
tlement with them at the time this contract w'as made for 
all business that was done in the office? ! A. Oh, no. A 
special case, a separate case. 

“Q. That is exactly w T hat I wanted to know. A. This 
v’as a separate case. 
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“Q. So that it was not a general settlement. A. No; 
oh, no. 

Witness further testified that both under the original 
contract and the contract marked Plaintiff’s Exhibit No. 3, 
he saw different lawyers; that previous to the date of 
Plaintiff’s Exhibit No. 3 he saw Mr. Aaron, Mr. Charles 
Aaron; that he made a special trip to Chicago to see several 
lawyers there to secure business for the defendants; that 
Mr. Aaron is a lawyer in Chicago whom the witness had 
known for a long time; that he told Mr. Aaron about 

48 the defendants, that the witness was interested in 
them, and that the witness would cooperate with 

them in anything in 'which he could give advice and coun¬ 
sel ; that the defendants were smart fellows and would give 
Mr. Aaron good service; that thereupon Mr. Aaron replied 
that he would be glad to make the connection in income tax 
matters. 

Witness further testified that amongst other lawyers 
whom he saw were the following: Mr. Lesser, Mr. Borders 
of Armour & Co., Mr. Veeder of Swift & Co., and Mr. Wil¬ 
son, Mr. Luther Walter, the railroad lawyer, whom the wit¬ 
ness had known for some time, but that he did not get 
favorable reactions from those lawyers, and could not 
secure any business from them for the defendants. 

Thereupon a telegram vras offered and received in the 
evidence as Plaintiff’s Exhibit No. 4, which the witness tes¬ 
tified that he sent to the defendant Day in Louisville, 

Kentuckv. 

«/ 

Western Union Telegram. 

] December 11, 1922. 

W. Jule Day, 

Hotel Majestic, 

Central Park West and 72nd Street, 

New York, New York: 

Go see immediately W. K. Herrin, Clarksdale, Missis¬ 
sippi. Am writing letter to Herrin. 

SOUTH TRIMBLE. 

(Charge to Humphreys & Day.) 

49 Witness testified that he sent this telegram from 
the office of the defendants in Washington. Witness 

stated that after he wired Mr. Day in New York, he was 
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notified that Mr. Day was in Louisville, Kentucky, at that 
time, and witness wrote him immediately to [Louisville. 

Thereupon a letter was offered and received in evidence 
as Plaintiff’s Exhibit No. 5, concerning which the witness 
testified that he wrote the letter. The letter is in words and 
figures as follows: 

50 December 12, 1922. 

Mr. W. Jule Day, 

% Sealbach Hotel, ! 

Louisville, Ky. 

Dear Jule: 

I wired Mr. W. K. Herrin of Clarksdale, Mississippi, that 
you would be in Clarksdale the latter part of the week, so 
don’t fail to go. 

I herewith quote from a letter recently received relative 
to the tax matters: 

“I have a couple of friends who are certified public 
accountants and auditors here, who have quite a good many 
claims in their hands against their clients, one claim 
amounting to over $800,000.00. They wanted me to request 
you to know if there was any chance of making a working 
agreement with you or your firm to handle them at your 
end of the line after they had worked them up, and if so, 
what would be the probable compensation or percentage 
your firm would charge them, so that they nlight know what 
arrangements to make with their clients. 

“They are very anxious to know at once, as they have 
some claims that are pushing them now. These are both 
high class men, and I would be willing to guarantee that 
any arrangements they might make would be carried out 
fully.” j 

I am also enclosing a letter of introduction to Mr. Herrin. 
You will find him a very fine and real fellow at every angle 
of the game. I am also sending you a carbon copy of this 
communication to you at Clarksdale. 

I hope you will be successful in making the deal and feel 
sure that you will. 

Very truly yours, 


ST—SR:S. 

j 

i 

I 

| 

I 

I 

I 

! 
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51 Concerning this letter, the witness testified that it 
was written in Washington, but he could not state 

from whose office; that he did not have an office of his own; 
that he stayed in the office of the defendants a great deal of 
the time, making it his headquarters, and that he had no 
stationery of his own. 

Witness thereupon testified that the defendants did not 
make any settlement with him in any of the Herrin cases; 
that he asked the defendants about them time and time 
again; that Mr. Day went down to Herrin, and the witness 
thinks Mr. Day got several cases, but he does not remember 
what Mr. Day said about them; that Mr. Day did say that 
Mr. Herrin had introduced him to different lawyers there 
and at some bank; that Day did advise the witness that he 
had secured some business at Herrin, but that the witness 
never got anything out of it; that the defendant Day ad¬ 
vised the witness that there was nothing doing in the Herrin 
cases; that they were dragging along, and that they had lost 
money on one case, and the witness became skeptical about 
the whole business. 

Witness further testified that subsequently he had a con¬ 
versation with Mr. Aaron of Chicago and the other gentle¬ 
men, after which he wrote a letter to the defendant, where¬ 
upon the letter was offered and received in evidence as 
Plaintiff’s Exhibit No. 6, and is as follows: 

“Jos. W. Morris, 7th District Kentucky. 

Committees: Census, Expenditures in the Department of 

State. 

“Congress of the United States, House of Representatives, 

Washington, D. C. 

52 12 January, 1925. 

“Mr. Jule Day, 

% Humphreys & Day, 

No. 42 Broadway, New York City, 

New York. 

“Dear Jule: 

“Your letter of the 29th ultimo was received in due time. 
I had hoped and expected to find time to come to New York 
and talk matters over with you, but I have not found it con¬ 
venient to do so, consequently I am writing to you. 
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“It seems that our business arrangement has been a 
series of misunderstandings. My first contract was made 
with Humphreys, Day & Company, and it proyided, in plain 
English, that the net fee of any case that I got or was 
instrumental in getting was to be equally divided, and when 
you are dealing with a company or firm yoii always deal 
with them as a unit and the only legal construction that 
could possibly have been put on that contract was that I 
was to have, as my compensation, one-half pf the net fee 
arising from said cases. However, when thp time arrived 
to construe the contract you and Humphreys took the posi¬ 
tion that equally meant that I was to receive only one-third 
of the net fee, and you and Humphreys e£ch one-third. 
Now, when I made this contract, I had no mepns of knowing- 
how many members constituted the firm of Humphreys, 
Day & Company, and had no other thought t>ut that I was 
to receive one-half of the fee and Humphreys & Day the 
other half. However, for the sake of harmopy I agreed to 
the present contract of receiving one-third bf the net fee, 
with the distinct agreement between you, Humphreys 
53 and myself that in computing net feej neither of us 
was to charge anything for our services or personal 
expenses, that your firm would make no overhead charges 
for office expenses, that no charge of any kind would be 
made except the per diem paid out by your firm and travel¬ 
ing expenses and incidentals for the men who I worked on the 
case, or any additional expense that we mig^it agree upon 
to pay someone else in helping to secure the chse. 

“In business transactions, even among friends, business 
practice should be rigidly adhered to, and ih settling with 
me on a case I think it best that you should rpnder an item¬ 
ized statement of expenses, just as you would expect an 
itemized statement from one of your men bn the road or 
from a merchant with whom you do business. This is no 
reflection on your integrity or honesty, but mistakes are 
liable to creep in, and I feel sure in this case that there must 
certainly be other charges than those agreed to. 

“The Liggett & Meyers tobacco case, fropi which I got 
comparatively nothing, the details of which ybu are familiar 
with, was not settled in accordance with pur agreement. 
However, I again yielded for the sake of harinonv, with the 
agreement on the part of you and Humphreys that I was to 
share in all other tobacco cases that the successful handling 
of the Liggett & Meyers case would lead to, also the Federal 
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Export case. Up to the present time, I have had no infor¬ 
mation from you as to the result of the Federal Export 
case and other tobacco cases which vou mav have handled. 
“We also had another misunderstanding in a Baltimore 
case, which was gotten through the efforts of Mr. 

54 Crain. That, however, was satisfactorily settled ac¬ 
cording to the agreement. Now, business is business 

and I want a statement of all business brought through 
Mr. Dent, Mr. Herrin, Mr. Bonnell, Mr. Aaron, Mr. Jaco- 
way and Mr. Crain; the tobacco cases, and the Federal 
Export case—a detailed statement of cases settled and 
cases pending. I feel sure that this will promote harmony 
and avoid misunderstanding. 

“Hoping that you will take this matter up at your earliest 
convenience, I beg to remain, 

“Verv sincerely yours, 

“(Signed) SOUTH TRIMBLE.” 

Witness thereupon testified that his recollection was by 
this letter refreshed concerning the names of the lawyers 
with whom the witness vras in contact, and who were send¬ 
ing business into the firm of the Defendants. 

Thereupon the following occurred: 

“Q. Did you get any money from any case sent to that 
office by any of those men except the pearl hominy case of 
Mr. Crain’s? A. I could not tell you. I do not think so. I 
have no recollection of it. They have got the record of 
that. I could identify anything that they have.” 

Thereupon the witness identified a letter which was of¬ 
fered and received in evidence as Plaintiff’s Exhibit 7, con¬ 
cerning which the witness testified that it was in reply to 
Plaintiff’s Exhibit No. 6, and the letter is as follows: 

55 Humphreys & Day. 

Forty-two Broadway, New York. Washington, D. C., 

Munsey Bldg. 

February 9, 1925. 

“Mr. South Trimble, 

Congress Hall Hotel, 

Washington, D. C. 

“Dear South: 

“Your letter of January 12 came to my desk while I was 
away South on a thirty-day trip. 



A. C. HUMPHREYS ET £L. VS. S. TRIMBLE, SR. 43 

| 

“I naturally am very much surprised at some of the 
things contained in this letter, and will not attempt to an¬ 
swer it as the only way to get matters of this kind straight¬ 
ened out is to get together and talk them ov^r, so I would 
suggest some time in the near future that yoq come to New 
York, and you, Humphreys and I can talk the whole matter 
over and straighten it out. 

“Let either Humphreys or myself know what time you 
will be here, and we will both try to be in Ne\^ York at that 
time. 

“Very truly yours, 

“(Signed) JULES DAY. 

“WJD*CM.” | 

Witness thereupon testified that upon receipt of Plain¬ 
tiff’s Exhibit No. 7, he consulted Mr. Gardiner, who repre¬ 
sents him in this action, requesting of Mr. 0-ardiner that 
he file suit if he could not secure a settlement of his 
claim. | 

56 Thereupon, upon cross examination, the witness 
testified in substance as follows: 

That he first came to Washington in 1901 j as a Member 
of the 57th Congress from the State of Kentucky; that he 
served three terms in Congress, representing the 7th dis¬ 
trict of Kentucky, the Ashland district; that! his last term 
expired in 1909, and that he continued in Washington off 
and on, his family residing here; that after his retirement 
from Congress he had made arrangements with the Cotton¬ 
seed Crushers’ Association to represent them in this city; 
that subsequently the witness became clerk of the House of 
Representatives in 1911, and served as such until 1919. 

That he had known the defendant Day from about 1898, 
and that Day was a fellow-Kentuckian, who was clerk in 
the Auditor’s office in the Capitol in the q>tate of Ken¬ 
tucky; that the witness first knew Day when the witness 
was a member of the Kentucky Legislature, j 

Witness further testified that after he Was no longer 
clerk of the House of Representatives his interest was in 
farming and agriculture; that he had a plantation in the 
South, and would visit there, and part of the time he would 
spend in Washington and the State of Kentucky; that he 
has no profession; that he is not a lawyer, and never was. 

Further the witness testified that in October of 1920 he 
met Mr. Day while the witness was in New York engaged 





44 A. C. HUMPHREYS ET AL. VS. S. TRIMBLE, SR. 

in a political campaign, being attached to the headquarters 
in New York City, which were located in the Grand Central 
Building; that he stayed at the Murray Hill Hotel, and 
during the campaign saw Mr. Day approximately 20 
times. 

57 Witness further testified that Mr. Day had advised 
the witness that he was a relative of Mr. Fuller, 

counsel for Liggett & Myers Tobacco Company; that wit¬ 
ness had several conversations with Mr. Day, and that his 
recollection was that Mr. Day advised the witness of his 
connection with Fuller in the Murray Hill Hotel. 

Witness further testified that the conversation between 
him and the defendant Day concerning the Liggett & Myers 
Tobacco matter occurred at the Murray Hill Hotel, and not 
at the headquarters of the political campaign, but that the 
conversation might have occurred at the headquarters. 

Witness further testified that there came a time on some 
occasion either at headquarters or at the Murray Hill Hotel 
during the campaign when the defendant Day brought up 
the subject of the Liggett & Myers case, stating that he 
would like to have a chance to get the case reopened, and 
telling the witness about his connection with Mr. Fuller, 
that he did not tell Day that he thought he could be of some 
assistance to him in the matter, but at first declined, stat¬ 
ing that he did not want to do anything with the case, that 
it was not his business, he did not care anything about it, 
or to indulge in that, and that he did not want to go to the 
Department, and for Day to get someone else to do it, or to 
do it himself; that he did not tell Day that if Day would 
give him $50,000 he would go to Washington and see what 
he could do about it, but that on the contrary Day made the 
offer to him, and that he was going to Washington the next 
day anyhow, and did not have any scruples against it, and 
overcame whatever objections he had to it. 

58 Witness further testified that upon the occasion of 
his journey to Washington he saw Mr. Williams; 

witness further stated that he did not know Mr. Williams, 
except that after he saw Mr. Williams on this occasion, 
Mr. Williams remarked that he had met the witness over at 
the Agricultural Department when Mr. Williams was the 
solicitor of that Department; that he had had a talk with 
both Humphreys and Day about the case, that they had 
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gone over it with him in detail, and he was pijetty familiar 
with the pungent points, the outstanding points in the case. 
Thereupon the following occurred: 


“Q. I thought you said this morning that; you did not 

know much about it? A. Well, I said now I did not. I was 

familiar with it then, but when you ask me What I said to 

the Collector I could not tell vou now.” 

* 

“Q. But did you not say this morning that you had ar¬ 
ranged for a meeting for Mr. Day down with the Commis¬ 
sioner? A. Yes. 


“Q. Because you did not know much about it, and you 
wanted him to give him the facts? A. What I said was 
that they knew more about it than I did. Tfyey w^ere per¬ 
fectly familiar with it. That was the information I was 
trying to convey.” 


The witness further testified that after his conversation 
with Mr. Williams he left that afternoon on tjie train, and 
was not present at any interview that the defendant had 
with Mr. Williams, and that he had nothing further 
59 to do with the Liggett & Myers matter thereafter, 
and that upon his return to Washington; about two or 
three weeks thereafter the latter part of 1920, he heard 
that a rehearing had been granted and the c$se reopened, 
but that the witness did not do anything further upon it. 

Witness further testified that the only thing he ever did 
on this matter was to present the case to the Department, 
was to have the conversation with Mr. Williams, after 
which he telephoned Mr. Day to come down and to explain 
the details, and that he never participated in the examina¬ 
tion of any records or any papers in connection with the 
case, and that when he conferred with Mr. Williams he did 
not have any records or anything of that kipd, had never 
seen any of the records or any of the testimony, and never 
examined any witnesses or anything of that ^ort, and that 
his part of the proposition was ended when he saw Mr. Wil¬ 
liams; that he had never participated in any income tax 
work prior to that time; that when witness! returned to 
Washington, two or three weeks thereafter or the latter 
part of 1920, he heard in some manner, possibly from the 
defendants, that a rehearing had been granted in this case. 
That he got in touch with Mr. Dav and Mr. |Dav came to 

o * | 
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Washington, and that witness and Mr. Day had a talk over 
the matter, at which time witness requested Mr. Day to pay 
witness the money due him for the services. 

Witness testified that thereafter the defendants had a 
case known as the Pearl Hominy Baltimore case, and re¬ 
quested his assistance therein, advising that they would 
give the witness $5,000 to help them out, to arrange 

60 conferences, and so forth; that he does not recall 
where the conferences were to be held, that it was 

too long ago, but that they were in the Department, the 
Income Tax Department, that he did what he was requested 
to do, that the defendants made no complaint, and paid him 
$5,000, but the witness could not state whether he received 
this $5,000 before January 7th, 1922’, wdien he received the 
check in the Liggett & Myers Tobacco Company case; that 
at that time he had no occupation except to try to do what 
he could to help Humphreys and Day along. 

Witness further testified that Mr. Bobert Crain, general 
counsel for the breweries, who was a native of Maryland 
and had an office in the Munsey Building in Washington, 
requested of the witness that he recommend some good 
expert accountants, and that the witness referred Mr. 
Crain to the defendants, but he does not know what the case 
was, but he thinks that it was settled, and they sent him a 
check for his part, but that he was not satisfied with the 
amount and sent it back, and later the defendants sent him 
a check, and the matter was settled according to what he 
thought should have been; and that the case was settled 
satisfactorily so far as the witness knows; that he did not 
do any work on that case. He got Mr. Crain to go to the 
defendant, and that he did not even know what the case 
was about; that he does not remember how much he ob¬ 
tained for introducing the defendant to Mr. Crain. 

Thereupon the following occurred: 

“Q. Were there any other cases, any other fees that you 
obtained, between 1920, and January, 1922, on any 

61 other cases besides the Pearl Hominy case and 
Crain? A. I have no recollection. I have no mem¬ 
ory on that proposition. 

“Q. Now, there came a time in 1922 when you had a con¬ 
ference with them in New York City in which you obtained 
that check of $16,000? A. Yes, sir. Yes, sir. 
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“Q. Prior to that time, had any of these arrangements 
between yon been reduced to writing? A. Why, w^e had— 
what do you mean now by that? 

“Q. Was there any agreement, did you haVe any written 
agreement prior to January, 1922, about any of this 
business? A. Oh, why, we had a written agreement made 
right in 1920 or the first part of 1921, our original contract. 

“Q. That related entirely to Liggett & Myejrs, did it not? 
A. No, that did not relate to Liggett & Mybrs at all. It 
related to business that I would send them through law¬ 
yers. That did not relate to Liggett & Myer$ at all. 

“Q. That was with reference to the conversation that 
you had at headquarters or the Murray Hill Hotel ? 

i 

“Mr. Gardiner: No; he just said it was nof. 

4 ‘ By Mr. Lambert: 

“Q. I say, with reference to those occasions, what was 
the time of that agreement? A. Which of these cases? 

“Q. No. You say that you had an agreement back in 
1920 which was in writing; did you not? A. jYes. 

“Q. Can you tell us when that agreement was 
62 made? A. No; I cannot. 

“Q. Was it before or after October, 1920? A. 
The agreement was made when Mr. Day came to me at the 
Murray Hill Hotel or the Palace, whatever you may think 
it was—I thought and think now I would swgar it was the 
Murray Hill Hotel—that all business that I wlould send him 
of lawyers or public accountants, that he wbuld give me, 
divide the net fee with me. That was a verbal agreement, 
an oral agreement. After that we reduced it to writing. 

“Q. When did you reduce it to writing? j A. I do not 
know. I cannot tell you. I have not the agreement. 

“Q. Well, now, let us see if we cannot getito that. Was 
it before you came to Washington to see the Internal 
Revenue Commissioner? A. I cannot tell you that. I 

cannot tell vou that. I do not think it was. What—the 

* 

written agreement? 

“Q. Yes. A. I do not know. I cannot tell vou that. 

“Q. You cannot tell whether or not you h^d that agree¬ 
ment before you came to Washington? A. Nb; I could not. 
I had no idea in the world. I could not tell you when I did 
something ten years ago. 


i 
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“Q. When you went down to Kentucky to vote, did you 
have that written agreement? A. I do not know. 

“Q. You do not know? A. No; I do not. I could 

63 not tell you to save my life. 

“Q. Did you have it before you went over there in 
January, 1922, to get this check? A. I had the original 
agreement. I do not know whether that was still in force 
or not. 

“Q. I am not talking about whether it was in force. I 
am asking you now whether or not you had this written 
agreement that you speak of prior to the time you got that 
$16,000 check in January, 1922? A. The first agreement— 
I will just tell you about the agreements: The first agree¬ 
ment we had in writing was, I think, either right after 
January, 1920—I mean 1921. Now, that is my impression; 
and we went along for some time under that agreement 
until we arrived at a settlement of some kind, and we had 
a dispute about it, and then changed the agreement and 
substituted this new one. 

“Q. When w-as it you had that dispute? A. I cannot tell 
you, sir, without—it w"as at the time indicated in the new 7 
agreement. I do not know. 

“Mr. Gardiner: Let us get that so there will not be any 
doubt about it. 

“Mr. Lambert: I can test him. 

“Bv Mr. Lambert: 

“Q. Was that dispute that you had before or after you 
got this check for $16,000? A. I cannot tell you now un¬ 
less vou show" me some memorandum. 

“The Court: Listen to his questions before you answ 7 er. 

“By Mr. Lambert: 

♦ 

64 “Q. What occasioned that dispute? A. The oc¬ 
casion of that dispute was this, to the best of my 

memory—that the original understanding and contract or 
memorandum, whatever you call it, was that we w r ere to 
divide the fees equally of all business that I sent them; 
and w 7 hen they came to the first division they gave me a 
check for one-third, and I complained about it. I said, 
‘Our contract was for an equal division.’ ‘Well,’ they 
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said, ‘that meant that Humphreys was to get a third and 
Day was to get a third.’ But I said, ‘You have got a com¬ 
pany. Would not the company have a right to participate 
in that ? ’ 

“Q. Was that- 

# i 

“Mr. Gardiner: Wait a moment. Let him finish. 

“Mr. Lambert: It is not responsive to ujiy question. I 
am trying to ask him when it was. 

“The Witness: I cannot tell you when. 

“By Mr. Lambert: 

“Q. Was it before or after- A. I cannot tell you, 

because I do not know. I have got no memorandum. 

“Q. Wait a minute, now. A. I am not going to make a 
sworn statement on dates when I do not know them. 

j 

“The Court: Just let him ask the questions, and you an¬ 
swer the best you can, Mr. Trimble. 

’ | 

“By Mr. Lambert: 

j 

“Q. I want to know whether this controversy was before 
or after you received that $16,000 check | on January 7, 

1922, from the Fuller transaction, or the Liggett & 
65 Myer transaction. A. I cannot answer it without 

some memorandum to charge my memory with it.” 

• I 

By the Court: | 

Q. You had a controversy over that $50,000? A. Oh, 
yes. j 

Q. And the check of January, 1922, was! given i n settle¬ 
ment of that controversy? A. Oh, yes; yes. 

Q. Now he is asking you about when Vou had another 
controversy, it seems to me. A. Oh, well, I think the origi¬ 
nal controversy, to the best of my opinion, was before 
that. I do not know. 

Mr. Lambert: Before that? 

Mr. Gardiner: He says if they will give him the date 
when the second contract was made he can tell the date. 
Now, it is not fair not to let the witness have that letter. 
He says it was on that date when the controversy occurred 

4—5576a ! 
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and the new contract was made, and he says, “If you will 
give me the letter I will tell you the date.” 

The Court: Who has the letter ? 

Mr. Gardiner: It is in evidence. 

The Court: Let him look at it. 

(The witness was handed the letter and examined it.) 

The Court: We ought to get down to definite dates here. 
Mr. Gardiner: That is what I thought. 

Bv Mr. Lambert: 

Q. What is the date of that? A. August 5, 1922. 

66 Q. If that was the date that you had this contro¬ 
versy, it was subsequent to the time that you re¬ 
ceived the check in the Liggett & Myers transaction; was 
it not? A. What? 

Mr. Gardiner: Wait a minute; just a minute. It speaks 
for itself. 

The Witness: Wait until I read this letter, and I will 
try to get it. (After reading letter.) I think so, yes, from 
this letter. 

Bv Mr. Lambert: 

Q. And up to that time you had a contract existing that 
you sav was reduced to writing in 1920? A. Yes. 

Q. And that that contract provided for you to get a half ? 
A. An equal division of the fees. There is the language. 
Q. All right; that is all I wanted to get. 

Now let us get back to the Liggett & Myers transaction. 
You say that that transaction was based on Mr. Fuller 
paying $50,000 to get the case reopened? 

Thereupon the witness testified with reference to the 
$50,000 fee for the Liggett & Myers matter, that the de¬ 
fendant Dav advised him as follows: 

* 

“We convinced Mr. Fuller that his case had been 
butchered and blundered improperly, and he does not owe 
the government anything, and if they can get a rehearing 
in the case that he will win the case without going through 
the litigation. He has given me, Humphreys and Day, a 
retainer of $50,000 to go down to Washington and 

67 endeavor to have the case reopened, and we will 
give you the $50,000 if you will go down there and 
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see the Commissioner and endeavor to have the ease re¬ 
opened that the defendant Day promised all of the 
$50,000 to the witness, saying, “You will get that if you 
will go down there and help us. I know you can do it 
better than anybody. You have a forceful, convincing way, 
and I have known you long enough, and I yrant you to do 
it. It is an emergency proposition that means everything 
to us. If we get this case reopened we are <jm our feet the 
balance of our lives, the business we will get.” 

I 

Thereupon the following occurred: 


“And was it not in your room at the Pennsylvania Hotel 
in 1922 that you had your first conference ajDOut the settle¬ 
ment of the $50,000? A. No, sir; no, sir. | 

Q. It was not? A. No, sir. j 

Q. Did you not invite Mr. Humphreys and Mr. Day over 

to your room in the Pennsylvania Hotel-j- A. I do not 

know that I was at the Hotel. I have no recollection of 
inviting them. ! 

Q. Wait a minute; let me finish my question. Did you 
not on that occasion in January, 1922, invite Mr. Hum¬ 
phreys and Mr. Day over to your hotel, the Pennsylvania 
Hotel, and have your first conference with them up in your 
room? A. No, sir. 

Q. You are sure about that, are you? A. To the best of 
my opinion. 

Q. Are you positive about that? A. I am as 
68 positive as I can be about something! that happened 
ten years ago. 

Q. Now let me see if this will refresh yqur recollection. 
Do you not recall, up in the Pennsylvania Hotel, on the 
occasion in January, 1922, that you had Mr. Day and Mr. 
Humphreys up there, and that you also had a lot of whiskey 
in Old Taylor bottles, and you treated them to this Bour¬ 
bon whiskey? A. I do not recall it. I do not recall even 
being at the hotel. 

Q. It was old Kentucky whiskey? A. I do not recall 
ever having them at the hotel. 

Q. You do not? A. I do not. 

Q. Would you say you did not? Would you swear you 
did not? A. If I had to swear on it I wouid swear that I 
did not, because I have no recollection of it.” 
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By Mr. Lambert: 

Q. Did you not go from a hotel room over to Humphreys 
& Day’s office, and was it not there, in their office, that this 

$16,000 check- A. Absolutely there was not a word 

said about it in their office. 

A. And on that same occasion did you not tell them that 
you had to pay some other people for work in this connec¬ 
tion $25,000? A. Absolutely not a word of truth in it. I 
did not say it. I paid no people. 

69 Q. And did you not ask them to get you cash to the 
extent of $30,000? A. I did not. 

Q. You did not? A. I did not. 

Q. That did not occur at the time that you took this 
check for $16,250? A. What is that? 

Q. That did not occur at the time you took this check for 
$16,250? A. What did not occur? 

Q. What I have just said. A. Well, say it again. 

Q. That you had to give $25,000 to one person- A. 

No; it never was mentioned at all, there or any place else. 

Q. (Continuing:) —and $5,000 to another for help, or 
influence, or what not? A. No; it never was mentioned— 
never mentioned at all. 

Q. And you did not get $30,000 in cash on that occasion? 
A. Not a penny. 

Q. Was not a letter written to you in which it was stated 
that all you were going to get out of this transaction was 
$10,000? A. Not that I have any recollection of. 

Q. You have no recollection of that? A. No. 

Q. Did you not tell them that you wanted them to 

70 write you a letter saying that $10,000 was all that 
you were going to get out of it so that you could 

show it to some man in the department that you had to pay 
some money to ? A. Absolutely no. 

Q. They never wrote you such a letter? A. Not a scin¬ 
tilla of it; nothing. 

Q. I say, they never wrote you such a letter as that? A. 
No, no. I was not a crook; I was not going there to buy 
anvbodv. ’’ 

*> v 

Witness further testified that on the day that he received 
the check for $16,250, to wit January 7th, 1922, there were 
present Mr. Humphreys and Mr. Da} 7 ; that he did not 
know Mr. Gardner, had never heard of him, and would not 
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know him if he saw him; that he never laijd eyes on Mr. 
Gardner, and did not see him upon that occasion; that he 
knows Mr. Rippey, and that Mr. Rippey may have been in 
Mr. Humphreys’ office that day; that the witness had been 
in the office of Humphreys and Day many times, upon some 
occasions Mr. Rippey was there, and on other occasions he 
was not, but as to whether he was there on January 7th, 
1922, the witness has no recollection. 

Thereupon, further to maintain the issues on his part 
joined, the plaintiff offered in evidence deposition of 
Charles Aaron, of Chicago, Illinois, filed February 25th, 
1930, which is in substance as follows: 

That his name is Charles Aaron; that he is an attorney 
at law with offices in Chicago, Illinois, in the First National 
Bank Building; that he knows Mr. South Trimble, Sr., and 
knew him in 1920; that he knows M|r. Humphreys, 
71 the defendant, and has known him sifice about 1920; 

that he knew Mr. Trimble since the year 1913; that 
he met Mr. Humphreys through South Trimble, Sr., in 
Chicago some time in 1920; that at that tiniie Mr. Trimble 
came to Chicago, and suggested that if the witness had any 
Federal tax matters in Washington the firm of Humphreys 
and Day, although they may have been knoVn at that time 
as Humphreys, Day & Company, were very competent and 
had an office in New York and an office in Washington, and 
were in a position to handle all Federal taS: matters very 
satisfactorily; that the firm was recommended to the wit¬ 
ness by Mr. Trimble, who then stated that he would be very 
glad to help in any matters that were sent by the witness to 
Mr. Humphreys. 

The witness further testified that some time in 1920 or 
early in 1921 after the conversation just narrated the wit¬ 
ness had occasion to retain counsel in connection with a tax 
matter in Washington for the Central Sugar Company, 
against whom a jeopardy assessment was about to be made, 
and the witness sent Mr. Clark of his office to see Mr. Hum¬ 
phreys and to retain his firm to handle this particular mat¬ 
ter ; that according to the witness’ recollection Mr. Clark 
first went to Mr. Trimble, who took Mr. Clark to Mr. Hum¬ 
phreys ’ office and introduced him to Mr. Humphreys, who 
took care of the matter. 
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Witness further testified that on that particular case the 
Central Sugar Company later went into bankruptcy, and 
a petition was filed with the Referee in Bankruptcy in 
Chicago whereby Mr. Humphreys secured a fee of $1500, 
and it was some years later when the account was 

72 wound up, perhaps as late as 1926, and that the $1500 
fee in that case was paid to Humphreys and Day en¬ 
tirely ; that the fee of the witness came separately. 

Witness further testified that he did not think that the 
firm of Humphreys and Day received any further fees from 
the Central Sugar Case. 

Witness further testified that subsequent to the Central 
Sugar matter and for some years thereafter he personally 
retained the firm of Humphreys and Day in a number of 
tax matters, and that the witness would say that with the 
exception of the Central Sugar matter in every case but 
one he retained the defendants personally, and handled the 
matters pertaining to them by himself rather than through 
his office; that they were all office matters, and were as fol¬ 
lows: 

Harry Manaster & Brother, Goodman Manufacturing 
Company, Louis Pfaelzer and Son, C. U. Snyder & Com¬ 
pany, C. U. Snyder individually, and Commercial Car Line; 
that the last three constituted but one matter, the Grain 
Belt Mills Company, Superior Steel Castings Company, 
the Estate of Chalmers T. Pryor, Portis Brothers Com¬ 
pany, Hirsch Brothers Company, Warmington-Duff Com¬ 
pany ; and that in addition to these matters the witness also 
retained Humphreys and Day for the receiver of the Gil¬ 
lette Rubber Company; and that these cases were referred 
to the defendants between the years 1921 and 1925. 

Witness further testified that he had no agreement with 
Mr. Trimble, and that the said matters which were referred 
by him to Humphreys and Day were all subsequent 

73 to Mr. Trimble recommending Humphreys and Day 
to the witness. 

Witness further testified that Humphreys and Day re¬ 
ceived from the Harry Manaster & Brother case the fee 
of $2,309.74 in June, 1925; from the Goodman Manufactur¬ 
ing Company the sum of $5,000 about April 1927; from 
Louis Pfaelzer & Son the sum of $4,444.05 during the period 
from March 17, 1923, to January 29, 1925; from C. U. 
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Snyder & Company, C. U. Snyder and the Commercial Car 
Line, these being handled on the basis of oile matter, they 
received $5,000 on January 21, 1925, and $12,000 on Febru¬ 
ary 24, 1927; from the Grain Belt Mills Company they re¬ 
ceived $4,443.29 on December 30, 1924; from Superior Steel 
Castings Company $7,500 in the latter part qf 1926 or early 
? 27; from Chalmers T. Pryor Estate the sum of $1500 on 
October 4, 1924; from Central Sugar Company the sum of 
$1500 on January 15, 1925; from Portis Brothers $524.22 
on June 14, 1924; from Hirsch Brotherp & Company 
$1188.83 on April 19, 1927; from Warmington-Duff Com¬ 
pany $150 on September 23d, 1926; from Gillette Rubber 
Company, $12,536.00 on October 30, 1924, apd $1,091.96 on 
June 15, 1925, a total of $13,627.86, from which was de¬ 
ducted the payment to Henry J. and Charles Aaron of 
$3,968.36, leaving the net amount received by Humphreys 
& Day of- $9,659.50. 

Witness further testified that his dealings were prac¬ 
tically entirely with Mr. Humphreys, very largely in Wash¬ 
ington and New York, although on several occasions Mr. 
Humphreys was in Chicago, and called on tjie witness, and 
in some cases the witness asked Mr. Humphreys to come to 
Chicago. 

74 Thereupon the following occurred: 

“Q. Did you speak of Mr. Trimble at any time with him, 
or tell him that he had gotten that business through Mr. 
Trimble? A. I did, at the beginning of ouir dealing. 

“Q. And nothing was said about it afterwards? A. 
Nothing was said about it afterwards.” 

i 

Thereupon, upon cross examination, the witness testi¬ 
fied in substance that he first knew the plaintiff when he 
was Clerk of the House of Representatives in Washing¬ 
ton, D. C., and that the plaintiff was an old friend of a 
brother of the witness. 

Witness further testified that there never was any joint 
agreement between the witness, Mil. Trimble, and 

75 Mr. Humphreys concerning a divisioii of the fee, nor 
did the witness have any agreement With Mr. Trim¬ 
ble as to the division of the fees; that the employment of 
the defendants began with the Central Sugar Company 
case, which was in the latter part of 1920 ;| that the Good¬ 
man, Snvder and Pfaelzer cases all came hbout the same 

7 
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time, or about the beginning of 1921, and that most of 
these cases were 1918 tax cases, and arose along in 1920 
and 1921, principally. Some of thei cases came along in 
1922 and 1923, but he should place all of the cases between 
1920 and 1925, with the cases principally in the year 1921. 

Witness further testified that every one of those clients 
was his own individual client; that they did not come to 
him through Mr. Trimble, and that Mr. Trimble knew none 
of them; that Mr. Trimble did not do any of the work on 
the cases in getting the results that were obtained, as far 
as the witness knew. 

Witness further testified that he does not have any defi¬ 
nite knowledge of whether Mr. Trimble introduced Mr. 
Clark to Mr. Humphreys. 

Thereupon the following occurred: 

“Q. So far as all these cases you have mentioned are 
concerned, is there any other, aside from the Central Sugar 
Company, in which you think that Mr. Trimble had any 
intervention at all in the matter personally? A. I don’t 
recall of any other.” 

Thereupon, further to maintain the issues upon his part 
joined, the plaintiff offered and there was received in evi¬ 
dence the deposition of Benjamin Belt, who testi- 
76 fied in substance as follows: 

That he is a resident of New Jersey, but conducts 
his business in New York City. That he is president of 
the P. Lorillard & Company, manufacturers and dealers 
in tobacco, and was vice president thereof in the years 
1919 and 1920, that he knows Mr. Adrian C. Humphreys, 
the defendant, of the' firm of Humphreys and Day, and 
that he had met Mr. Humphreys on two or three occasions, 
but never met Mr. Day; that an arrangement had been 
made during his term of office as vice president but not 
by him with the firm of Humphreys and Day with refer¬ 
ence to some tax matters; that certain fees were paid to 
the defendants by the firm of which the witness was an 
officer. 

The witness thereupon produced a letter, purporting to 
come from one S. Dan’l Kelly, auditor of P. Lorillard & 
Company, and directed to the witness, which letter was 
offered in evidence. The letter is in words and figures as 
follows: 
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77 Letterhead of P. Lorillard Company, 119 West 40th 

Street. 

I 

New York, February 26th, 1930. 
Mr. B. L. Belt, ! 

President, 

Building. | 

Dear Sir: 

i 

i 

According to the records of this department, we made 
the following payments to Messrs. Humphreys & Day and 
to Mr. A. C. Humphreys, in full, for services rendered in 
connection with Federal Income Tax matters: 

i 

For 1011 to 1018, inclusive: 

September 21, 1022. $10,000.00 Check to Humphreys & Day. 

October 11, 1022. 30.000.00 “ “ “ “ “ 

January 15, 1023 . 40,000.00 “ “ “ “ “ 

August 31, 1028. 50,000.00 “ “ “ “ “ 

May 14, 1020 38,203.04 “ “ “ “ “ 

-—- 

$168,293.04 

For 1010 to 1025, inclusive: 

May 14,1029 . 30,000.00 Check to Mr[ A. C. Humphreys. 

I 

“Very truly yours, 

(Signed) S. DAN’L KELLY (?), 

Auditor. 

SK :EP. | 

j 

Thereupon, upon cross examination, the witness testified 
in substance as follows: That the figures 190L1 to 1918 in¬ 
dicate a period of disputed taxation; that the witness knew 
that some effort was being made to recover taxes by the 
company prior to the incumbency of the witness as presi¬ 
dent of the company, and since he was president, 

78 he knew more directly of the effort and activity of 
Humphreys and Day to secure a refund of the taxes, 

or as much thereof as thev could. 

Witness further testified that he did not k!now a man by 
the name of South Trimble, Sr., and that at no time during 
the employment by P. Lorillard & Co. of thd firm of Hum¬ 
phreys and Day did the witness come in contact with the 
plaintiff, and that the witness has no knowledge of whether 
the employment of Humphries and Day was brought about 
by any efforts on the part of South Trimble^ Sr. 
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Thereupon, further to maintain the issues on his part 
joined, the plaintiff offered in evidence the deposition of 
one M. Maule, who testified in substance as follows: that 
he is a resident of New Jersey, but engaged in business in 
New York for the past 15 years, and is now engaged as 
president of the Federal Export Company, having held 
that position since 1925, and that prior thereto he was 
treasurer of that company, having been employed by it in 
the latter part of 1916 ; that he is acquainted with Mr. Day 
of the firm of Humphreys and Day, and has known him 
since about 1922, and that he has known Mr. Humphreys of 
the same firm since about 1922; that he is not acquainted 
with Mr. South Trimble, Sr., and did not ever see him; 
that in the early part of 1922 there was a contract in writ¬ 
ing between his firm and that of the defendants; that the 
contract bore date in January, 1922, and employed Hum¬ 
phreys and Day as tax counsellors in connection with tax 
work covering the taxable years 1917 to 1920, inclusive. 

Thereupon there was offered in evidence a letter setting 
forth the payments made by the Federal Export Company 
to the defendants. 

79 Thereupon there was offered and received in evi¬ 
dence and marked as Maule Exhibit B, the following: 

* # * # * * # 


Humphreys, Day & Company, 15 Park Row, New York. 

January 28, 1922. 

Federal Export Corporation, 

42 Broadway, 

New York, N. Y. 

Gentlemen : 

This memorandum will confirm our arrangement wherein 
we agree to handle all Federal Income and Profits Tax 
matters of your company and its so-called associated and 
affiliated companies for the years 1917, ’18, T9 and ’20, 
subject at all time to the direction and control of the regu¬ 
lar attorneys for your company. 

The scope of this work contemplates the complete audit 
and preparation of the entire case, both as regards claims 
made by the Government and the claims for refund made 
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by your company, the defense of the additional taxes 
claimed in the Revenue Agent’s report; the defense of your 
1917 return under Section 209 of the Revenue Act of 1917 
and under any other sections that may be or may be 

80 found to be applicable; the prosecution of the 
pending claims for refund growing put of the net 

losses for 1919; and all other matters that have arisen or 
may arise in connection with the taxes for the above years. 
It is understood that we will defend your position in these 
matters, and prosecute claims for the Refund of the 
amounts due you, on the contingent basjs hereinafter 
stated. Our fee upon the consummation of all the fore¬ 
going matters to be computed as follows: 

We to receive a fee equal to 30% of any ahd all amounts 
which may be refunded to you, over and above amounts 
paid or payable by you to the Government, up to 
$500,000.00. * | 

On all net amounts so refunded exceeding $500,000.00, 
we are to receive 40% of such excess. 

It is provided, however, that, anything tp the contrary 
hereinbefore contained notwithstanding, you are to receive 
net $300,000.00 out of any and all such refunds before we 
shall receive, or be entitled to receive, any fee whatever, 
although, provided such refunds shall exceed $300,000.00 
and to the extent to which the same shall bp sufficient, the 
fee receivable by us is to be computed on the entire amount 
of such refund. 

We are taking steps to prepare and proceejd immediately 
with the case, and will expedite it as much ^s possible. 
We are writing this memorandum in duplicate and if 
you will note one copy and return it | to us for our 

81 files, it shall constitute the contract betfween us. 

Yours very truly. 

HUMPHREYS, DAY & COMPANY. 
(Sgd.) A. C. HUMPHREYS. j 

Accepted this — day of January, 1922. 

FEDERAL EXPORT CORPORATION. 
(Sgd.) S. C. MUNOZ, 

President. 
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The following attached to and made a part of 4 4 Ex¬ 
hibit B”: 


Commissioner of Internal Revenue, 
Washington, D. C. 

Sir: 


The undersigned, having retained Humphreys, Day & 
Company to represent it in all matters pertaining to its 
Federal Taxes for the years 1917 to 1920, inclusive, re¬ 
spectfully requests that said firm be given all information 
relating thereto, and be allowed to appear before the 
Bureau of Internal Revenue in its behalf. The undersigned 
also requests that the originals or copies of all communica¬ 
tions from you be sent to Humphreys, Day & Company, 15 
Park Row, New York City. 

Respectfully vours, 

FEDERAL EXPORT CORPORATION, 
By S. C. MUNOZ, 

President. 

82 By S. C. MUNOZ, 

President. 


Attest: 

Bv J. R. MUNOZ, 

Secretary. 


State of New York, 

County of New York, ss: 

“On the 31 day of January, 1922, personally appeared 
before me S. C. Munoz, to me known, who, being by me duly 
svrorn, did say that he is the President of Federal Export 
Corporation, the corporation described in and which ex¬ 
ecuted the above instrument; that the seal affixed thereto is 
the corporate seal of said corporation; and he further 
stated that said instrument was executed as the free act and 
deed of said corporation. 

(Sgd.) LON HUDSON, 

[notarial seal.] Notary Public.” 

(Exhibit “C” reads as follows, original attached to this 
testimony, counsel agreeing that same be copied right into 
the testimony:) 
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| 

Letterhead of ‘ ‘ Federal Export Corporation^ International 
Merchants, Selling the Products of Allied Manufac¬ 
turers. 

42 Broadway, New York, 

U. S. A., March 5th, 1930. 

83 Messrs. Humphreys & Day, 

42 Broadway, j 

New York City. 

Dear Sirs: 

4 ‘We are listing hereunder payments made to you under 
your contract dated January 28, 1922: 


“March 30th, 1923.j. . $200,123.98 

April 8th, 1926.!. . 8,500.00 

July 7th, 1926.j.. 4,114.56 

Aug. 25, 1926.1.. 543.21 

! 

i 

Yours very truly, 

FEDERAL EXPORT CORPO¬ 
RATION. 

(Sgd.) W. M. MAULE, 

Treasurer . 


WMM—EIW. ’ ’ 


Thereupon upon cross examination the witness testified 
in substance as follows: That he did not know Mr. South 
Trimble, Sr., and that to his knowledge Mr. South Trimble, 
Sr., did nothing to procure any contract between his com¬ 
pany and the defendant, and that to his knowledge Mr. 
South Trimble, Sr., did not render any services to his com¬ 
pany for which Humphreys & Day were paid^ 

Thereupon upon redirect examination th^ witness tes¬ 
tified in substance as follows: That from thfe beginning of 
the case he did all of the work on behalf of the corporation 
and appeared at practically all hearings apd had been in 
on every detail in connection with it and testified at hear¬ 
ings in Washington on many occasions. 

Thereupon on further cross examination the wit- 
84 ness testified that he never at any of the hearings 
and during all of the work which he did in connection 
with this case did he ever come into contact with the plain- 


i 
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tiff; that the attorneys who cooperated with him in attend¬ 
ing the hearings were the defendant’s Washington men, Mr. 
Gwynn and Mr. Anderson and Mr. Humphreys, and Mr. 
Day’s New York men, namely, Messrs. Bannon and Bar¬ 
nett, and that during these hearings he made as many as 
fifteen or twenty trips to Washington, spending consider¬ 
able time there, and that on these occasions Ah*. Humphreys 
appeared practically every time but Mr. Day never did; 
that the witness consulted with the New York attorney of 
the company relative to their tax matters, but that the 
attorneys were never present at Washington. 

Thereupon, further to maintain the issues on his part 
joined, the plaintiff offered in evidence the deposition of 
Mr. Frank L. Fuller, who in substance testified as follows: 
That he is a practicing attorney in New York City and has 
been the general counsel for the Liggett & Myers Tobacco 
Company since 1912; that he knows Mr. Humphreys the 
defendant and met him in about 1922 and that he knows 
Air. Day. Witness further testified that he did not know 
Air. South Trimble, Sr., and had never seen him and so far 
as he knew had no correspondence with him and never 
wrote him a letter. 

Further witness testified that there was no formal agree¬ 
ment between Liggett & Alyers and the defendant concern¬ 
ing the handling by them of a tax matter for Liggett & 
Alyers Company, but an arrangement was made by which 
they were employed to handle excess profits tax matter out 
of an assessment against the Liggett & Myers To- 
85 bacco Company by the Internal Revenue Bureau for 
an additional amount which eventually would have 
been several millions of dollars. 

AVitness further testified that Liggett & Alyers Tobacco 
Company paid the defendant $150,000 when the matter was 
finally disposed of according to the witness’s best recol¬ 
lection, in addition to some items of expense approximately 
a few thousand dollars. 

Thereupon there was offered and received in evidence as 
Plaintiff’s Exhibit D the following statement: 

“Q. You can get it, I take it, from Liggett & Alyers of 
which you are general counsel, a statement showing the 
exact amounts? A. I think I can get it from the St. Louis 
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office. I believe it was about $150,000 in the Aggregate plus 
whatever amount there was for expenses. 

“Q. May I ask you if you will have that obtained and file 
it as a part of your deposition? A. Yes, I think I can do 
that, but it may take about a week. 

“Q. You can send it to the stenographer h0re so she can 
mark same and attach it to your deposition. A. I’ll do 
that.” 


Counsel requested that such exhibit be properly identi¬ 
fied and attached to this deposition, and a cop^j thereof writ¬ 
ten into the testimony, such exhibit being marked ‘Exhibit 
D ’ reading as follows: 


86 


“Liggett & Myers Tobacco Co. 


Payments to Humphreys , Day & Co. 


1920. 

March 31. For service and expenses in connection 

with 1917 Income Tax Return. 

May 31. For expense and services on account_ 

June 30. For expense and services on account_ 

Aug. 31. For service and expense in connection 
with 1919 Income Tax Return. 


1921. 

March 31. Expenses and services in connection with 
Income Tax Matters at Washington... 
Dec. 31. Payment on account of services on tac 
matter . 


1922. 

Jan. 3. Payment on account of services on tax 

matter . 

March 31. Payment on account of fee for services.. 
May 31. Payment on account of fee for services.. 

July 31. For Legal Services. 

Dec. 31. For balance of fee for services. 

87 


1 , 000.00 



2 . 500.00 


5,000.00 


1,500.00 

5,000.00 

-- 6,500.00 


75,000.00 

7,500.00 

10 . 000.00 

40,000.00 

12,500.00 

-- 145,000.00 


1923. 

Jan. 31. For payment on account. 25,000.00 

Aug. 31. Balance due for services. 11,0$4.8S 

-- 36,034.88 


.$192,534.88” 


Witness further testified that prior to th0 retaining of 


Humphreys & Day the witness had failed t 


anything with the Bureau of Internal Revenue and the as¬ 


sessment had been levied and demand was abo 
on the company in the regular way. 


o accomplish 


ut to be made 
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Thereupon upon cross examination the witness testified 
in substance as follows: That before Humphreys and Day 
were employed through the witness by Liggett & Myers To¬ 
bacco Company an assessment had been levied by the 
Bureau of Internal Revenue against the company; that 
after this assessment had been made against the company 
and had been referred to the witness, he filed a protest or 
application for a hearing before the first committee estab¬ 
lished in the Internal Revenue Department to consider the 
income tax matters and that he personally appeared before 
that committee at a hearing in Washington and presented 
the matter of Liggett & Myers Tobacco Company and that 
subsequently the committee ruled against the witness and it 
was after that ruling that Humphreys, Day & Company 
were retained to try to get the matter disposed of in order 
to relieve the company of the assessment in which they 
were eventually successful; that he had known Mr. Day for 
a great many years; that Mr. Day is a first cousin of the 
wife of the witness; that upon the employment of 
88 Humphreys & Day there was no definite agreement 
as to the fee or fees which they would receive for 
their services. Witness further testified that the first step 
confronting the defendant was to get a ruling from the 
Department which would permit the new committee to 
rehear and pass upon the merits of the contention of Lig¬ 
gett & Myers, it having been contended by the Government 
that the matter was res adjudicata by reason of the action 
of the earlier old committee. 

The witness thereupon testified that at the request of Mr. 
Humphreys and Mr. Day at the time the question of having 
the case reopened was pending he wrote to them a letter 
fixing the amount of the fee to be paid in connection with 
the services to be rendered in this case; that the witness 
does not have a copy of the letter which was addressed to 
Messrs. Humphreys, Day & Company and which was mailed 
to them; that the witness was told by the defendant that 
they had enlisted the aid of someone and it was necessary 
for them to have something definite in writing to show that 
they would receive at least — certain sum as fee for their 
services in the event that they were successful in that mat¬ 
ter, and the witness wrote a letter to them in that con¬ 
nection, a copy of which he no longer has and that he had 
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not seen the original since the same was mailed, in which it 
was stated that the fee would be at least and not less than 
$50,000. Witness further testified that the defendants were 
paid approximately $150,000 for all the services which they 
rendered in connection with this matter, the knajor part of 
which was rendered after the case was reopejned for a new 
hearing by the new Board, and that he did hot know per¬ 
sonally of any services rendered to Liggett & Myers Com¬ 
pany before the Bureau of Internal Revenue! by the plain¬ 
tiff in this action, and that he never knew tjie plaintiff in 
connection with the matter; that the Liggett & Myers To¬ 
bacco Company also employed the law firip of Crocker, 
Johnson & Shores of New York City to handle this 
matter. 

89 Thereupon, upon redirect examination, witness 
was shown letter marked Fuller Exhibit E, which is 
as follows: 

“ jfune 9,1926. 

F. L. Fuller, Esq., ! 

General Counsel Liggett & Myers Tobacco Co., 

212 Fifth Avenue, 

New York, N. Y. j 

i 

Dear Sir: 

i 

Mr. South Trimble, Sr., has advised with nje with a view 
of having an adjustment and settlement made with him by 
the firm of Humphries & Day, and I have found that it is 
perhaps necessary to institute suit to secure payment of 
the amounts due him. 

In view of this situation, I shall appreciate it if you 
would at once send me a statement of the accounts between 
your company and Humphries & Day, and alsp copies of all 
contracts between them for handling tax matters. I would 
also appreciate it if you would send to me the Original letter 
written and mailed to Mr. Trimble involving the $10,000 
additional fee, this letter having been returned by Mr. 
Trimble to you. 

I trust that you will give me this information without the 
necessity of a subpoena or deposition. 


i 


5—5576a 
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In view of the necessity of taking action in this matter 
at once, I shall certainly appreciate it if you will let me have 
the things asked for herein, without delay. 

Yours very truly, 

W. GWYNN GARDINER. 

90 Concerning this letter the witness testified that he 
could not recall whether he answered it. He did 

observe that Mr. Gardiner requested the return of the orig¬ 
inal letter which had been written by the witness to Mr. 
South Trimble, Sr., offering him an additional $10,000 com¬ 
pensation; that he never wrote any letter to Mr. South 
Trimble about anything and that he never received from 
Mr. Trimble the letter to which Mr. Gardiner refers in his 
letter to the witness of June 9th, 1926, and that the state¬ 
ments contained in the letter are based, the witness is sure, 
upon misinformation on Mr. Gardiner’s part, or he would 
not have written the letter. 

It was stipulated by counsel for the respective parties in 
open court that the plaintiff’s attorney, W. Gwynn Gardi¬ 
ner, was employed in this matter in June 1925, and on June 
29, 1925, took up the matter with Mr. Humphreys; that the 
defendant Humphreys replied that he was going to Europe 
and asked that the matter go over until his return; that 
when he returned thereafter there were negotiations and 
conversations, mostly over the telephone, and the defend¬ 
ant asked for further delays in the matter. Being unable to 
settle the differences, the suit was filed. 

Thereupon the plaintiff rested his case. 

Thereupon, to maintain the issues on their part joined, 
the defendants produced as a witness one W. Jules Day, 
who on direct examination testified in substance as follows: 
That he is a member of the firm of Humphreys & Day, and 
that he was a member of the bar in Kentucky and prac¬ 
ticing law in Kentucky from the year 1918; that he is not a 
graduate of a law school; that he prepared for the 

91 bar with the University of Kentucky, taking the 
course at night; that he was in business and studied 

under one of the attorneys, one of the teachers in the Uni- 
versitv of Louisville. 

“The Court: Did they have a bar examination out there 
in Kentucky? 
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The Witness: Yes, sir. 

The Court: A written examination, or ora^? 

The Witness: Yes, sir. 

The Court: You passed that? j 

The Witness: Yes, sir. ' 

Mr. Gardiner: There was no written examination for the 

i 

Kentucky bar. 

The Court: Are you sure of that? ' 

Mr. Gardiner: The Court refers any applicant to three 
members of the profession, and they take him out and talk 
with him to determine what his qualifications are, and re¬ 
port back on him. 

The Court: He said it was written and oral. 

The Witness: They are written now. 

Mr. Gardiner: Now, but they did not have written ex¬ 
aminations then.” 

i 

That Mr. Day passed the oral examination and was ad¬ 
mitted to the bar of Kentucky. Witness ffirther testified 
that he was assistant treasurer of the Stat^ of Kentucky 
for four years and for three years he had a great deal of 
almost the same as legal practice before the fiscal court in 
Kentucky; that beginning in the year 1900 he was assist¬ 
ant auditor of the State of Kentucky and subsequently 
assistant treasurer of the State; that j he has known 
92 Mr. Humphreys, the defendant, for ^bout 20 years 
and knew him in Kentucky, and that he has known 
the plaintiff, South Trimble, since 1899 or 1900, when the 
witness first went to Frankfort, Kentucky, as assistant 
treasurer of the State and the plaintiff was then the 
Speaker of the State Legislature of the Stat6 of Kentucky. 

Witness further testified that he commenced legal work 
in association with the co-defendant Mr. Huihphreys in De¬ 
cember, 1919; that prior to that time he was handling cases 
personally, that is, departmental work in the War Depart¬ 
ment and some in the Navy Department, ^nd he was in 
New York most of the time; that Mr. Humphreys was in 
Washington and every case which the witness had he found 
that his clients were in tax difficulties and he requested 
Mr. Humphreys to join him and to go to New York to 
commence the practice of income tax, and that this was 
how the firm of Humphreys, Day & CompanV was formed; 
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that it then consisted of A. C. Humphreys, W. Jules Day 
and their wives. 

Witness further testified that at that time he was a prac¬ 
ticing attorney before the Internal Revenue Department 
and before the War Department; in fact, all of the 

93 Departments, but not before the Court of Claims; 
that he subsequently became a member of the bar 

of the Court of Claims in 1922 or 1923. Witness further 
testified that in October of 1920 when the campaign was 
in progress in New York City the headquarters were at 
the Grand Central Palace and that on several occasions 
he saw the plaintiff there; that he did not know at which 
hotel the plaintiff was staying at that time and was never 
in the Murray Hill Hotel in the room of the plaintiff in 
the hotel; that lie would meet the plaintiff in Mr. Camp¬ 
bell Cantrell’s office in the Democratic headquarters in the 
Central Palace. 

Witness further testified that at that time he told the 
plaintiff that he and Mr. Humphreys had a pretty big tax 
matter with Liggett & Myers; that the witness had talked 
on several occasions with Mr. Talbot, the chairman of the 
advisory board in the Internal Revenue Bureau and was 
advised that the case had been finally closed by the board 
of petition and could not be reopened by bringing in new 
evidence. Witness further testified that he then advised 
the plaintiff that he thought the plaintiff could help to 
secure a reopening of the case, which was all that the de¬ 
fendants desired, and that the witness felt sure that if the 
case could be reopened it could be won; that thereupon 
the plaintiff replied in substance, “Well, I am going to 
Washington and I will let you know what I can do with 
it”; that this conversation occurred on a Friday and the 
plaintiff returned to New York on Monday, on which day 
the witness again met the plaintiff, who advised the wit¬ 
ness that the case could be reopened but that it would 

94 cost some money, namely, $25,000, to which the wit¬ 
ness replied that it was a lot of money, and the 

plaintiff then said that he did not often ask favors and he 
did not like to wear his welcome out, and that the witness 
would have to get at least $50,000 in order to interest the 
plaintiff in the case. 

Witness further testified that he then went to Mr. Fuller 
and advised Mr. Fuller that someone else would be brought 
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in to help the defendants with the case. Witness further 
testified that Mr. Trimble then advised him that he would 
have to secure a letter from Mr. Fuller; that he then wrote 
plaintiff a letter, stating that he had seen Mr. Fuller and 
that the plaintiff advised the witness that tlje letter would 
not do, that he would have to have a letter to take down 
to Washington with him with Mr. Fuller’s signature there¬ 
upon, and that the reason therefor was thaf he had been 
cheated on other cases and did not want tb get into this 
case and not get his money. j 

Witness further testified that with Mr. Humphreys he 
went to see Mr. Fuller and secured the letter*, Mr. Trimble 
advising the witness that he was just going to show the 
letter and bring it back; that the plaintiff t^ok the letter, 
saying that it was satisfactory but that he wished a con 7 
tract and agreement on a division of the fe£, stating that 
he never did anything without an agreement in writing. 

Witness further testified that approximately a week or 
ten days later, perhaps two weeks later, the plaintiff ad¬ 
vised the witness that he had need fqr the services 
95 of another man in the case and that the plaintiff 
did not desire to let the other man know how much 

i 

the plaintiff was getting out of the case, so that he wished 
the witness to write another letter stating ^hat he would 
get only $10,000 from the case, and thereupon Mr. Hum¬ 
phreys wrote the letter stating that the defendant would 
give the plaintiff $10,000 if he would assist them in se¬ 
curing a reopening of the case, and that aftjer the writing 
of these letters as far as this witness w~as concerned, noth¬ 
ing further took place because from then on Mr. Hum¬ 
phreys handled the matter. 

Witness further testified that at the time tjhe $10,000 let¬ 
ter was given to the plaintiff a written contract was exe¬ 
cuted, which contract was burned the samej time that the 
two letters were burned by both Mr. Humphreys and Mr. 
Trimble in the office of the defendant in ISIew York City 
on January 7th,*1922, and that no copies thereof were kept, 
they having been likewise burned. 

Witness further testified that the contract was written 
after the $10,000 letter was written the latter part of October 
and concerned a division of the fee in which the plaintiff 
was to get two-thirds and the defendant was to get one- 
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third of the $50,000 which related solely to the $50,000 in 
the Liggett & Myers case. 

The witness further testified that Mr. Fuller’s wife is a 
first cousin of the witness; that the witness’s mother died 
when he was quite young and witness lived with her mother 
and was raised with Mr. Fuller’s wife; that his relations 
with Mr. Fuller had been the very closest during the past 
35 or 40 years. 

96 Witness further testified that just a few days 
prior to January 7, 1922, the Liggett & Myers to¬ 
bacco case was finally settled but does not think it was com¬ 
pletely settled at that time, but the main points had been 
settled; that Mr. Humphreys had communicated with Mr. 
Trimble that the defendants were ready for a settlement 
and Mr. Trimble came up and telephoned that he was in 
New York at the Pennsylvania Hotel. Thereupon Mr. 
Humphreys proceeded to the Pennsylvania Hotel, taking 
with him the check which was all written out, and was gone 
a greater part of the day when finally Mr. Humphreys tele¬ 
phoned to the witness advising the witness that he had bet¬ 
ter come to the hotel, that he was having trouble settling 
with the plaintiff, who was then holding out on the $10,000 
letter, claiming that it was genuine instead of false, and 
insisting on an additional $10,000 in accordance with the 
terms of that letter. Thereupon the witness went to the 
Pennsylvania Hotel, where a conference occurred all the 
afternoon, which was not settled that evening and was ad¬ 
journed until the next morning. On the following morn¬ 
ing the plaintiff came to the office of the defendants about 
11 or 12 o’clock, in the forenoon, when a settlement was 
finally consummated along between twelve and one. In the 
conference at the Pennsylvania Hotel Mr. Trimble insisted 
that the $10,000 letter was not a fake or “phoney” letter; 
that it was never intended to be one, and claimed $10,000 
in addition to the two-thirds of the $50,000 fee. 

Witness further testified that on the following morning 
at about 11 o’clock in the forenoon, January 7, 1922, the 
plaintiff met the defendant at their office at 42 Broad- 

97 way, New York City; that during the night preceding 
the plaintiff had calculated that there would be some 

income tax to pay, so the defendant had to agree to take 
care of the income tax in addition to the $43,333; that Mr. 
Humphreys figured out the amount thereof with Mr. 
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Trimble and that the conference occurred in Mr. Hum¬ 
phreys ’ private office, and that during it there were present 
only the plaintiff and the defendants, although there were 
quite a number of people, engineers, accountants and law¬ 
yers in the office, but none of them came into the private 
office at the time; that upon this occasion in the office that 
morning Mr. Trimble stated in substance that he desired 
$30,000 of the money in cash because he did hot wish to put 
it through his books, stating that $25,000 goes to one man 
and $5,000 to another man; that the witness called Mr. 
Humphreys, wrote the checks out, two for $15,000 each, 
and one for $16,250; and plaintiff asked witness if he could 
not have them cashed. Witness had one of them made to 
Mr. Rippey, Marion W. Rippey, who was one of the at¬ 
torneys in the office of the defendant, and the other check 
was made to Mr. Frank Gardner, who was president of the 
Baltimore Pearl Hominy Company, general; food products, 
who happened to be in the office that morning; that the wit¬ 
ness knew that this company carried a substantial account, 
and he thereupon requested Mr. Gardner tp cash the $15,- 
000 check through his bank, and asked Mr. Rippey if he 
would cash one of the $15,000 checks through his account; 
that both Mr. Rippey and Mr. Gardner did so, and brought 
the money back to the witness in one thousand dollar bills, 
and the witness gave the $30,000 in one thousand dol- 
98 lar bills to Mr. Trimble; that Mr. Gardner brought 
the money in, delivered it to the witness and stood 
there until the witness turned it over to ^r. Trimble and 
was introduced to Mr. Trimble at that time by the witness; 
that upon that occasion the plaintiff did not state to whom 
the $25,000 were to go. Witness further testified that the 
check for $16,250 was delivered to Mr. Trimble and was 
the same check which was shown and produced in court on 
the preceding day, but that it was not cashed. Thereupon 
check No. 1164, dated January 7, 1922, from the firm of 
Humphreys & Day to Marion W. Rippey was exhibited to 
the witness who testified that that was cashed at the Irving 
National Bank and the money therefrom delivered to Mr. 
Trimble on January 7, 1922. j 

Thereupon there was offered and received in evidence 
Defendants’ Exhibit A, which is as follows: 
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Humphreys, Day & Company, Federal Tax Service, 15 

Park Row, New York. 

No. 1164 W. 

New York, Jany. 7th, 1922. 

Pay to the order of Marion W. Rip-y $15,000 00/100 
Exactly Fifteen Thousand Dollars No Cents Exactly Ex¬ 
actly Exactly Exactly Dollars. 

HUMPHREYS, DAY & COMPANY. 
W. J. DAY. 

To Irving National Bank, Wool worth Building, New 
York. (1-67.) 

(Marked across the face:) Accepted. Payable Through 
N. Y. Clearing House. 384,358. Jan. 7, ’22. George Sterr. 
Irving National Bank, New York. 

(Endorsed on the back:) Marion W. Rippy. George W. 
Harper, Jr. E. K. 1-1. 

(Perforated:) 1-67, 1-9-22. 

99 ( Perforated:) 1 - 67 , 1 - 9 - 22 . 

There was thereupon shown to the witness check No. 
1165, payable to Frank M. Gardner in the sum of $15,000, 
cashed by him January 7, 1922, which was offered and re¬ 
ceived in evidence, as Defendants’ Exhibit B, and is as 
follows: 

Humphreys, Day & Company, Federal Tax Service, 15 

Park Row, New York. 

No. 1165 W. 

New York, Jany. 7th, 1922. 

Pay to the order of Frank E. Gardner $15,000 00/100 
Exactly Fifteen Thousand Dollars No cents exactly exactly 
Dollars. 

HUMPHREYS, DAY & COMPANY. 
W. J. DAY. 


Irving National Bank, Woolworth Building, New York. 
(1-67.) 



73 


A. C. HUMPHREYS ET AL. VS. S. TRIMBLE, SR. 

(Marked across the face:) Accepted. Payable Through 
N. Y. Clearing House. 384,325. Jan. 7, ’22j. Irving Na¬ 
tional Bank. George Sterr. New York. 

(Endorsed on the back:) Frank E. Gardner. Phone 
from Mr. Day. 

(Perforated:) 1-67, 1-9-22. 

I 

Witness thereupon testified that Mr. Trimble was abso¬ 
lutely pleased with the settlement, for he haci gotten every¬ 
thing* he asked for. 

Witness further testified that neither on that day nor 
the preceding day had anything been said to the plaintiff 
requesting him to relinquish his claim to all but 
100 one-third of the $50,000 in consideration of giving 
him the agreement of contract. Witndss further tes¬ 
tified that on the occasion of the settlement in the office 
on January 7, 1922, the plaintiff stated that he had been 
involved in a case some time before where there was a 
letter in the file that was rather damaging, and he thought 
that such matters should be gotten rid of when -everything 
was amicably settled, and that the correspondence should 
be burned up, and thereupon Mr. Humphreys got all the 
correspondence copies, both Mr. Trimble’s and the defend¬ 
ant’s, and held them over the cuspidor and burned them 
in the presence of the plaintiff. 

Witness further testified that later an arrangement was 
made whereby the plaintiff would assist th£ defendant in 
securing a compromise settlement in the Baltimore Pearl 
Hominy case for which the plaintiff was paid a fee of 
$5,000. The plaintiff had advised the defendants that he 
could assist them in securing a compromise; that their 
agreement was not in writing; that the defendants had 
filed a claim for compromise in the Baltimore Collector’s 
office, and that the plaintiff stated that when it came 
through it will be taken care of. The witness remained in 
Baltimore to see that the compromise offer got into the 
afternoon’s mail, and the following day came to Wash¬ 
ington, when the offer in compromise was settled and ac¬ 
cepted in the Internal Revenue Department; that he did 
not know where the plaintiff would perform his work, as 
he worked alone and the witness did not accompany him. 

Witness further testified that Mr. Trimble introduced 
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the witness to Mr. Crain and through him the de- 

101 fendant handled the matter of the Numsen Preserve 
and Canning Company case in Baltimore; that at 

that time the witness did not know whether there was any 
written contract with Mr. Trimble because Mr. Humphreys 
was handling the contract and that they wrote and rewrote 
a number of contracts about that time. Thereupon the wit¬ 
ness testified further that subsequently the plaintiff had 
requested him to go to Clarksdale, Mississippi, to inter¬ 
view one Mr. Herrin concerning a tax case; that witness 
was unable to see Mr. Herrin and saw another gentleman 
who was a bank president, and as a result thereof he wired 
for an auditor to be sent by Mr. Humphreys; that 

102 the auditor did arrive, and that wdiile the witness 
was in Clarksdale he contacted a firm of account¬ 
ants from whom he secured several cases, but that Mr. 
Trimble had nothing to do with securing these other cases. 

Witness further testified that the first he heard of any 
claim on behalf of the plaintiff was in 1925, when the 
plaintiff wrote a very caustic letter making claim, to which 
this witness replied that the plaintiff had better come to 
New York and talk over the matter, that his claims were 
absurd. 

Thereupon there was offered and received in evidence a 
letter under date of September 23, 1924, which was marked 
Defendants’ Exhibit C. 

“Investment Bldg. 

! September 23, 1924. 

Mr. Jule W. Day, 

c/o Humphreys & Day, 

42 Broadwav, 

New York, N. Y. 

Dear Jule: 

“I regret that I did not get to see you again National 
Defense Day as I wanted to talk over our business affairs. 
You will remember that I spoke to you the first of the year 
about same but heard nothing more from you. Recently 
I had a talk with Humphreys and thought he understood 
that I was to receive a check for my commission on busi¬ 
ness resulting from the Jacoway, Knight, Dent, Herrin 
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and Aaron connection. Please take this matter up at your 
earliest convenience and bear in mind your calcu- 
103 lation that I am to receive one third % of the net 
proceeds, the expense not to include! overhead or 
service of you or Humphreys. 

“Hoping to hear from you soon and witjhL best wishes, 
I am, 

Sincerely yours, 

SOUTH TRIMBLE.” 

i 


T. W. 


Thereupon there was offered and received in evidence 
Plaintiff’s Exhibit D as follows: 


“Humphreys & Hay, Forty-two Broadwav, New York. 

• i 

November 5, 1924. 

Mr. South Trimble, Sr., I 

St. Nicholas Apartment, 

Washington, D. C. 


Dear South : 

. i 

“We have received a settlement on the Scroggin cases, 
which came through your friend, Jacoway, and you are 
entitled to the following settlement: 

Gross fee .[ . .. $11,187.46 

Cost of preparation and other commission^. . . 6,162.20 


Net fee. . . 
One third to vou 


$5,025.26 

1,675.09 


Relative to the Knight matters, you will remember we 
gave you a check which you endorsed to someone else cov¬ 
ering all that we have ever made out of that business. 

“Regarding the Dent matter, we have never received 

anv fee whatever. 

%> 

104 “Relative to the Herrin connection, would thate 
that we are considerable behind on these matters be¬ 
cause we spent a stupendous sum of money on the Holland 
case and then was unable to get him to proceed any further 
when we got it up to a point of compromise with the Gov¬ 
ernment. The result is we have been out tlie out-of-pocket 


I 
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expenses and have been unable to collect anything from 
him. 

‘‘On the Aaron connection, I want to talk to you the first 
time you are in New York or I am in Washington about 
this. 


“I know that you are as disappointed as we are at the 
outcome of the election, particularly the now apparent de¬ 
feat of Senator Stanley. 

“With kindest regards, I remain, 

Very truly yours, 


W. JULE DAY.’ ’ 


ACH*CM. 


Thereupon there was offered and received in evidence as 
Defendants’ Exhibit E the following letter: 

“Congress of the United States, House of Representatives. 

Jos. W. Morris, 7th District Kentucky. 

Washington, D. C., 22 December, 1924. 

Mr. W. Jule Day, 

c/o Humphreys & Day, 

42 Broadway, New York City. 

Dear Jule: 

“I received your letter some time ago, containing check, 
and I failed to acknowledge receipt of same, or use same 
because I had hoped to see you and have a conference on 
the entire proposition. I am returning check unused, 
105 because there has certainly been some mistake made 
in calculating the cost according to our agreement. 
“I wish you would prepare for me a memorandum of the 
status of cases that I am interested in, and let me know 
when I can have a conference with you. 

“Wishing you a Merry Christmas and a Happy New 
York, I beg to remain 

Very truly yours, 

SOUTH TRIMBLE.” 

Thereupon there was offered and received in evidence as 
Defendants ’ Exhibit F the following letter: 
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“Humphreys and Day. | 

December 26, 1924. 

Mr. South Trimble, Sr., 

Congress Hall Hotel, j 

Washington, D. C. j 

Dear South: j 

i 

“Your letter of December 22nd came to me this morning 
and I am surprised at the contents as our agreement with 
you is to deduct all expenses and then divide the fee, one- 
third to you and two-thirds to ourselves. This was done in 
the Scroggin case and check for $1,675.08 was sent you in 
settlement of same. 

“Now the cost in this case was a little heavier than usual 
due to several trips and the enormous amount of time that 
Mr. Friday put on the case. This cost was taken right from 
our records and is figured out on the actuai time and ex¬ 
pense, the same as all other cases. 

“We will be glad to have you come up on con- 
106 ference on conference on this at an^- time that is 
convenient. Mr. Humphreys will be here the bal¬ 
ance of this week and all of next. 

“Wishing you and your family a very happy and pros¬ 
perous New Year, I am, 

Very truly yours, 

W. JULES DAY.” 

Thereupon there was offered and received in evidence 
as defendants’ Exhibit G the following lette?: 

“Congress of the United States, House of Bepresentatives, 

Washington, D. C. 

12 February, 1925. 

Mr. Jule Day, j 

c/o Humphreys & Day, | 

#42 Broadway, New York City, j 
New York. 

i 

Dear Jule : 

“Your letter of the 9th instant just received. 

“Without commenting on same, I will say that it is not 
convenient for me to come to New York, and besides, all 
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I requested in my letter was a statement of my status which 
I am sure is not asking anything out of the ordinary. How¬ 
ever, if you want to talk over matter, I would be glad to 
meet you in your office here in Washington at any time in 
the near future that may suit your convenience. 

“Kindlv give this vour immediate attention and let me 
hear from vou. 

Very truly yours, 

107 (Signed) * SOUTH TRIMBLE.” 

Thereupon there was offered and received in evidence as 
Defendants’ Exhibit H the following letter: 


‘‘Humphreys & Day, Forty-two Broadway, New York. 


Mr. South Trimble, Sr., 
Congress Hotel, 

Washington, D. C. 

Dear South: 


April 3, 1925. 


“I have your letter of February 12. 

“It is impossible for us to tell just what kind of a state¬ 
ment or settlement vou want. In our letter of November 
5 we gave you a report on the matters in which you were 
interested and sent you a check on the Scroggins case, 
which came to us through your friend, Jacowav. This you 
returned as being unsatisfactory, and to this good minute 
you have not made any effort to get in touch with either 
Humphrevs or mvself to indicate how and whv it was un- 
satisfactory. 

“All through your correspondence you make repeated 
demands that we live up to our written contract with you. 
We want to say in reply that we have always been ready 
and willing to live up to our contract with you but our diffi¬ 
culty has been for us to get you to live up to your side of 
the bargain, and we have never known just where we were 
because of your peculiar attitude on our working arrange¬ 
ment. 

“Both Humphreys and myself have made it per- 
108 fectly plain to you that your spirit to grab every¬ 
thing in sight was far from satisfactory to us, and 
your unreasonableness on each of these settlements has 
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brought us to the conclusion that this is not a| profitable ar¬ 
rangement for us to continue, that is, so one-sided that 
everybody cannot make something out of it. Frankly, we 
feel that on two settlements made with >|Ou, you were 
grossly overpaid, and your attitude now qn these other 
cases certainly appears absurd to us. 

“I note what you say about the Liggett j& Myers case, 
which statements are taken with a grain of spit, because we 
know what you got out of it. Furthermore, we made no 
agreement with you that you would share in ahy of the other 
tobacco cases, and your claim for participation in the Fed¬ 
eral Export case is too absurd to be mentioned. Therefore, 
you can forget those right now. 

4 ‘Mr. Dent sent us one case but we have never collected 
a fee on it. When we do, you will get your Settlement. 

“Mr. Herring introduced us to Mr. Holland which was 
the case which cost me to go to Mississippi. We spent 
$2,000.00 or $3,000.00 on the case and then Holland ditches 
us to handle it himself and through a man lj)y the name of 
James. The result is that we are out of pocket $2,000.00 or 
$3,000.00 with no hope of recovering it. j 

“On cases coming through Jacoway, we hgve finished up 
the Scroggins cases on which we sent you a remittance, 
which was refused. W T e started to work pn this case in 
June, 1922, and finished it in the spring of 1924. Mr. Fri¬ 
day and one assistant put in about six months’ time 
109 in Arkansas on the case, as well as about five or six 
months’ time in the office working it up. 

“As you know, we pay these men good salaries and their 
traveling expense was quite an item while they were away. 

“Under the circumstances, I think the cbsts in the case 
of $6,162.20 was very reasonable. We have many cases 
which cost $15,000.00 to $20,000.00 to prepare them. This 
summary of expense includes only actual cost to us as taken 
from the time sheets of the men, together with their travel¬ 
ing expenses. 

“Another case sent us by Jacoway was that of Colonel 
Gracie. We finished it in November of last year, but we 
have — been able to collect our fee. We have offered to 
take notes for it but he refuses to answer Our letters. We 
asked Jacoway to help us out, and the other day we received 
a brief note saying that Gracie was trying to sell one of 
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Iris plantations and as soon as he did so, he would pay our 
bill. 

“We secured one case through Mr. Crane and you have 
received your settlement on that. 

“The case that Mr. Aaron gave us that you were respon¬ 
sible for was the Central Sugar Company. We received a 
fee of $1,500.00 in this case which was allotted to us by the 
court. The case cost us $1,657.34 so we lost money on it. 

“On the other matters that we have handled at Mr. 
Aaron’s office, we have made separate arrangements as a 
forwarding attorney, usually on a fifty-fifty basis and share 
our own costs, with the result that we have made no money 
out of our connection there as yet. 

110 “As a matter of fact, only a few of his cases have 
been completed and they were small. 

“In the spirit of fairness we wrote you that we should 
get together and talk this matter over but it didn’t mean 
enough to you to come to New York to discuss it, so we let 
it drop. 

“Frankly, neither Humphreys or myself like your atti¬ 
tude as contained in your correspondence. We have built 
up this firm from nothing to one of the largest law firms in 
New York and Washington on fair dealing with everybody, 
and it does not set verv well with either one of us to have 

vou continuouslv write letters that reflect on our methods 
* * 

or our division of the spoils with the gentlemen who are as¬ 
sociated with us. 

“If you have any grievance, we would like to have them 
put forth specifically, and believe the best way this can be 
accomplished is for you to meet us both in New York where 
we have our records and go over them. 

“If this does not suit you, I know Humphreys will talk 
to you in our Washington office. He is there two-thirds of 
the time, and I am sure that young South keeps you in 
touch not only as to his whereabouts but the general con¬ 
dition of things. 

“Not wanting yo deprive you of money that is justly due 
you, we are returning the check of $1,675.09 in the Scrog¬ 
gins case, which is made up as follows: 

“Gross fee. $11,187.46 

Cost of preparation. 6,162.20 


$5,025.26 
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111 4 ‘Net fee your oww-third. j. . .. $1,675.09 

i 

“With your broad acquaintance, there is a possibility of 
all of us to make some money, but if either ope of us try to 
hog everything in sight, neither one of us i£ going to get 
anything or anywhere. 

“therefore, let us get together in some sort of a way 
and cut out this ugly letter-writing. 

Very truly yours, 

(Signed) W. JULES DAY. ’ ’ 

Witness thereupon testified that he received no reply to 
this letter and he next heard from the plaintiff through his 
counsel. 

The witness then testified that the Mr. Dept spoken of in 
the letter was ex-Congressman Dent and the Mr. Trimble, 
Jr., spoken of was the plaintiff’s son, who is in the office of 
the defendant-; that the plaintiff told the Witness that he 
would like to have his son out of the Solicitor’s office of the 
Internal Revenue and wished the defendant lo employ him 
and that finally the son of the plaintiff was employed by the 
defendants at a salary of $5,000, and that the plaintiff’s 
son remained in their employ for about two >jears. 

Witness further testified that at that timp it was neces¬ 
sary for one to be admitted to practice befor^ the Treasury 
Department and he was then a member of Ihe bar of the 
Treasury Department. 

Thereupon upon cross examination the witness testified 
in substance as follows: That he was born ijecember, 1874, 
and lived in Louisville, Kentucky, during a part of 

112 the time until the World War; that lie was born in 
North Carolina and lived there until he finished 

school in Guilford College in 1896; that for a while he was 
engaged in the book-selling business in Louisville, Ken¬ 
tucky, having married the daughter of a man who kept a 
book-store. He was in charge of that and the printing 
department of the book store for about six years; that dur¬ 
ing those six years he did not have an office in Louisville, 
as he was studying law at that time; that hp left the book 
business in 1915 and owned and operated a soft drink 
manufacturing business thereafter, and until the outbreak 
of the World War; that he never practiced law before 1918; 

6—5576a i 
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that he left the soft drink business, which is still running, 
and came to Washington, securing a position with the War 
Risk Insurance in charge of the District of Ohio, Kentucky 
and Indiana for the investigation of allowance allotments 
and insurance and was so occupied until 1919, when he 
went to New York City and started handling claims against 
the War Department in the early part of 1919; that he has 
not yet been admitted to the bar of New York State because 
all of his practice has been in Washington before the Gov¬ 
ernment Departments; that he did not have a sign on his 
office door in New York “lawyer”, and that his present 
association is that of Rippey, Day & Rippey; that on the 
door of his office in New York he did not have anything 
except the name of the person; that he was not admitted to 
the bar of the District of Columbia until 1923; that witness 
was not admitted to practice before the Treasury Depart¬ 
ment until August 1, 1921, and then he was admitted not 
as a lawyer but as an agent. Witness further testi- 
113 tied that the Treasury Department handles all of its 
admissions to its bar and has an office for that pur¬ 
pose and a file just as there is one in the office of the clerk 
of the Supreme Court of the District of Columbia. 

Witness was asked if he was not admitted to the Treas¬ 
ury Department on August 1, 1921, as an agent and not as 
a lawyer. Witness replied that he did not remember the 
date, that he is not denying anything. He does not deny 
that he was admitted as an agent. 

Q. Do you deny that you were admitted as an agent? 
A. No. 

Q. And not as a lawyer ? A. No, I do not deny it. 

That witness does not know the date that he was admitted, 
but admits that he was admitted as an agent. Witness was 
not admitted as an attorney in the Treasury Department 
and that the Internal Revenue Bureau is a part of the 
Treasury Department. That the witness really does not. 
know whether he was ever admitted to the Treasury De¬ 
partment as a lawyer. That witness’ only other practice 
was before the War Department trying a number of cases 
under the Dent Act. Witness testified that he did not have 
to be a lawyer to practice before either the War Depart¬ 
ment or the Treasury Department; that on December 10, 
1923, he was admitted to the bar of the Supreme Court of 
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the District of Columbia from Kentucky on motion; sub¬ 
sequently to the Court of Appeals of tlje District of 
Columbia. 

Witness further testified that in 1920 in the office in New 
York City of Humphreys, Day & Company there 

114 appeared on the door thereof “Publip Accountants 
and Auditors,” and not ‘‘Lawyers,”! and that the 

witness believes that the same appeared on the door of the 
firm’s office in Washington in 1920. Witness was there¬ 
upon shown a Washington telephone classification direc¬ 
tory, Fall issue 1921, showing Humphreys, Day & Company 
listed under the classified service, “Accountants.” 

' I 

Witness was thereupon shown a contract with the tele¬ 
phone company of Washington, D. C., listing the business 
of Humphreys, Day & Company as “Public Accountants, 
Location Munsey Building. ’ 9 And witness thereupon testi¬ 
fied that that was the business, namely, public accounting, 
in which they were engaged. j 

4 ‘ The Court: That was the business you wfere engaged in 
—public accounting? 

The Witness: Yes, sir; certainly. 

The Court: And you told the world that, d^d you not? 

The Witness: Yes, sir. 

Mr. Gardiner: Certainly. 

The Court: There is no use encumbering the record.” 

Witness was thereupon shown the original answer filed 
in the case and subscribed by the witness concerning 

115 which he testified that he did not think that he ever 
read it. His attention was directed tp that portion 

wherein it states that the witness never Agreed to pay 
South Trimble $50,000 at any time and never agreed to pay 
him over two-thirds of $50,000, and thereupon the witness 
replied that that was true. 

Witness further testified that the only contract had with 
the plaintiff concerning the Liggett & Mjfers case was 
burned. 

Thereupon the witness was shown a letter on the sta- 
tionery of the New Willard Hotel dated Deceihber 9th, 1920, 
concerning which the witness testified that the letter was in 
his handwriting and that it bore his signature, which letter 
is as follows: 


i 

I 
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4 4 Mr. South Trimble, 

Washington, D. C. 

“Dear Sir: 

“Confirming our conversation in reference to the Liggett 
& Myers tobacco tax case, we are to receive fifty thousand 
dollars ($50,000) upon the final settlement of the case, if 
we are successful in having the additional taxes set aside 
and upon receipt by L. & M. of official notice from the De¬ 
partment of same, what is known as their revised A-2 letter. 
For vour services in this we will turn over the whole 
amount of ($50,000) to you. Hoping this will be satisfac¬ 
tory to you, we are 
Yours truly, 

HUMPHREYS, DAY & COM¬ 
PANY, 

By W. J. DAY.” 

Witness further testified that it was in his hand- 

116 writing but he did not remember it and that he did 

not know that he had ever written a letter of that 

kind and that evidently he did deliver it to the plaintiff; 

that he did not intend to convev in the letter that all he was 

* 

to get was $50,000 only, and that he did not tell the plaintiff 
that all the defendants were to get was $50,000, and that in 
New York he told the plaintiff he did not know what they 
were to get for the case and that the defendant had no con¬ 
tract with Liggett & Myers. 

The witness was thereupon shown letter previously 
marked Exhibit No. 1, concerning which he testified that it 
was written afterwards, and that he had secured the letter 
marked Plaintiff’s Exhibit No. 1 concerning which the 
plaintiff had stated that it was not satisfactory, and that 
he did not call for this letter to have it also burned because 
the plaintiff had it, and that after the writing of the letter 
of December 9th, 1920, there was a contract executed be¬ 
tween Mr. Humphreys and the plaintiff concerning the fees. 

Witness further testified that upon the return of the 
plaintiff from Kentucky the Liggett & Myers case had not 
actually been reopened and that the witness does not know 
whv he gave the letter of December 9th; that he did not 
even know it was in existence and does not see why he wrote 
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the plaintiff that letter without keeping a co]j)y, and that he 
must have been drinking some Old Taylor (]whiskey) then. 

Witness further testified that in the answfer filed by him 
in the cause he swore that the agreement was that the de¬ 
fendant would pay to the plaintiff two-thirds of 

117 $50,000 when the Liggett & Myers ca^e in Washing¬ 
ton was reopened, but that no definite time was fixed 

as to when it should be paid. 

Thereupon the following occurred: ! 

I 

l 

“Q. What was the occasion of your writing this pen and 
ink letter? A. I do not remember ever writing it. 

“Q. Can you give any explanation of it? A. No; I did 
not know that it existed. 

“The Court: Was Mr. Trimble present whhen you wrote 
it ? A. I do not remember the letter. 

i 

i 

4 ‘ The Court: j 

“Q. Do you recall any conversation you; had with Mr. 

Trimble about the date of that letter? A. No. 

! 

“The Court: That is the answer; he does i^ot remember.” 

! 

i 

The letter thereupon shown to the plaintiff was then of¬ 
fered and received in evidence as PlaintiffExhibit No. 8, 
being the letter of December 9th, 1920. Witness further 
testified that out of most of the cases secured from the 
vicinitv of Clarksdale thev did not get anv ffees but thev did 
secure fees from one or tw T o cases; that from Mr. Holland 
they did not secure any fees. 

Witness testified that he does not know janything about 
the cases originating from Mr. Aaron, that ^Ir. Humphreys 
handled those matters. 

The witness was then directed to the letter of January 
1925 previously admitted in evidence as Plaintiff’s Exhibit 
No. 6, and the letter by the witness in reply thereto under 
date of February the 9th, and he explained the inter- 

118 vening time by reason of his absent from the City 
of New York; that he did not have an opportunity 

by reason of his absence from the office to deny the claims 
of the plaintiff in the letter of January, 192q, until his letter 
to the plaintiff of April the 3rd, 1925; that the witness does 
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not know why he did not mention the $30,000 transaction 
and denied the plaintiff’s claim in his letter to the plaintiff 
of February 9th, except that he thought it would be better 
to talk about it and further that the plaintiff was secretive 
about the $30,000. 

Witness further testified that the letter of April the 3rd 
was not the result of a plan between him and Humphreys 
to cheat the plaintiff out of any fees and that Mr. Hum¬ 
phreys wrote the letter of April the 3rd because he was 
more familiar with the conditions than the witness was and 
that neither he nor Humphreys believed that the plaintiff 
would ever deny having received the $30,000 in cash. 

Witness thereupon replied that they kept books in their 
office and that there was a record of the payments made to 
Mr. Trimble which was treated as a commission but was 
not charged directly to him, but the witness really did not 
know how it was handled and did not remember noticing 
the entries. 

The witness further testified that he swore to the answer 
but did not sign it merely through an error. He would not 
have sworn to something that he would not have signed. 
Witness further testified that he did not take a receipt 
from Mr. Trimble for the $30,000 in cash because all of the 
papers pertaining to the transaction were burned; 
119 that Mr. Trimble was satisfied with the settlement 
and suggested that all of the papers had better be 
burned; that the witness at that time intended to burn all 
of the letters pertaining to the transaction but that some of 
them were overlooked; that he did not remember writing 
the letter of December the 9th, 1920, and did not know it 
was in existence and does not think that he was drunk or 
drinking at the time the letter was written, and that he was 
not in the habit of getting drunk, but that he was in the 
habit of taking a drink; that he did not even remember 
writing it, and did not know the letter was in existence until 
it was shown to him in court; that he used to see the plain¬ 
tiff almost every night at the Willard Hotel after the re¬ 
turn of the plaintiff from Kentucky; that the plaintiff did 
not demand this letter and did not insist upon the defend¬ 
ant giving him an additional statement that he was to get 
$50,000 because the plaintiff had that in another agreement 
which Mr. Humphreys had written up; that on that occa- 
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sion he did not tell the plaintiff that he, th^ witness, was 
over enthusiastic and that the plaintiff would have to wait 
until the matter was settled. Witness further testified that 
on the morning of January 7, 1922, the plaintiff was at the 
office of the defendants for approximately oiie hour before 
a settlement had been reached; that all thre^ of the checks 
were then written at the same time in the same handwrit¬ 
ing by the same bookkeeper upon the ordef of Mr. Hum¬ 
phreys, two of the checks being for $15,000j each and the 
other one for $16,250; that they were brought into the office 
together and were signed by the witness at that time, 

120 and handed to the plaintiff, the check f^r $16,250 and 
the other two checks were handed to Frank Gardner 

and Marion Rippey and they went out and got the money; 
that the witness has not the slightest ideal why the two 
checks for $15,000 each were certified; that they were both 
cashed by the bank upon which they were drawn; but that 
the witness does not know whether they are certified, and 
that in the conversation in the office nothing ivas said about 
them being certified; that one of the checks bears the nota¬ 
tion 44 Phone for Mr. Day,” and that the witness testified 
the bank telephoned to him and asked him if it w~as all right 
to cash the check. 

Witness thereupon testified that the checks for $15,000 
each were not cashed after Mr. Trimble had left and that 
the real purpose was not to keep Trimblej from getting 
money out of their bank account; witness did not recall 
whether the 7th of January was Saturday. 

Witness thereupon testified that he did not state previ¬ 
ously that the checks were certified, but that ]jie said that he 
did not know that they were certified, but ihat they bore 
the notation 44 Accepted; payable through clearing house 
No. 384358; accepted payable through clearing house No. 
384325. | 

Witness further testified that Mr. Fuller lfas never seen 
the two checks for $15,000 each and they wj?re not drawn 
that way for the purpose of showing Mr. fuller that the 
witness had to pay any other person any mofe money. 

Witness further testified that Mr. Trimblp was entitled 
to two-thirds of the $50,000 fee and stated that he would 
have to have $30,000 to pay other people who as- 

121 sisted him, but that he did not say wiio those other 
people were and the witness did not j ask him, and 
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that he did not take a receipt because the parties were 
burning up all of the records in the case, and that the wit¬ 
ness did not consider the $30,000 transaction unusual as it 
is done very often, and that in the income tax return for 
that year this item of $30,000 was treated as an expense, 
as commission paid out, and a credit was claimed therefor. 

Witness was thereupon shown a form indicating for the 
year 1925 payment to South Trimble, Sr., in the sum of 
$1675.09 required by the income tax laws concerning which 
the witness testified that he had never seen it and that he 
did not know whether a form similar to that had been sent 
in showing a payment to South Trimble, Sr., in the amount 
of $30,000 in cash besides the check, as the witness did not 
attend to that part of the business, that being taken care of 
by the bookkeeper and Mr. Humphreys. 

Thereupon the following occurred: 

“Mr. Gardiner: I am authorized to say this, your Honor: 
That we invite—it can only be brought in through agree¬ 
ment—their income tax to show whether they paid that to 
Trimble; and Trimble’s income tax to show what he actually 
got; and I rest with this witness on that proffer. If they 
want to get the truth, here is the time to find it out. 

Mr. Lambert: We will get at the truth before we get 
through. 

******* 

Mr. Gardiner: Thank you. It is understood now, that 
you will agree to have these income tax returns 
122 brought here? , We can only do it by agreement. 

The Treasury Department will not do it otherwise. 
Mr. Lambert, do you consent that we may have the truth of 
this thing before the Judge? 

Mr. Lambert: We will cross that bridge when we get to 
it.” 


Thereupon upon redirect examination the witness testi¬ 
fied in substance as follows: That on January 7, 1922, there 
was no discussion in the office of Humphreys and Day in 
New York concerning the letter of December 9, 1920, and 
the witness did not know on that occasion that the letter 
existed. Mr. Trimble on that occasion did not refer to any 
such paper. 
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Witness does not know that the 7th of January, 1922, 
was Saturday, but that it is not true that the banks in New 
York close at 12 o’clock on Saturday, they close at about 
3 o’clock on Saturday. Witness denies that fhe checks were 
sent to the bank after Trimble left the office.! Witness was 

i 

then asked if it was not true that the checks! were certified. 

j 

Mr. Lambert : I said wait a minute. There is not the 
slightest evidence in this case that any of these checks are 
certified; and I object to the assumption in thp question that 
they have been. 

Mr. Gardiner: They are certified, both of| them. 

Mr. Lambert. They are not. It says “accepted”. That 
is not certification. It is marked “accepted” if it is cred¬ 
ited to the account. It is not certified at all. j 

The Court: If it is certified they say so. 

Mr. Gardiner: They say so. 

Mr. Lambert: They do not say so. 

123 Mr. Gardiner: It is a certified checjk, your honor. 

Mr. Lambert: I say that it is accepted and not cer¬ 
tified. Witness says that he did not know ^hev were cer¬ 
tified. Witness says that the word “accepted” payable 
through clearing house No. 384358; accepted payable 
through clearing house No. 384325, and th^ bank’s state¬ 
ment thereon, is not certification. Witness testified fur¬ 
ther that Trimble did not tell him he wanted $25,000 and 
$5,000 to take care of friends in Washington. What he 
did say was that he had to have $30,000 to pay to other 
people who aided him, but did not tell him jwho these per¬ 
sons were. 

| 

Thereupon, further to maintain the issued in their part 
joined, the defendants called as a witness Adrian C. 
Humphreys, who testified in substance as follows: That he 
is one of the defendants in this case and a inember of the 
firm of Humphreys & Day; that he was admitted to the bar 
in Kentucky in July, 1909; that he studied law for 

124 two years at the Jefferson School of Law in Louis¬ 
ville, Kentucky, prior to his admission, and prior 

to that he was secretary to Dr. Milton Board, political 
leader in Kentucky, and at one time superintendent of the 
Western Kentucky Institute for the Insane; that before 
studying law he had worked with Joseph Williams, a rather 
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large contractor in Louisville, Kentucky; that subsequent 
to his admission to the bar of Kentucky in 1909 his first 
real case was assisting in the settlement of Mr. McWil¬ 
liams’ estate, which lasted for about two or three years; 
that he assisted the associates of McWilliams to organize 
a small construction company and in some of them he had 
a part interest; that for the next eight years he served as 
counsel for most of the construction companies and handled 
their finances for them; that most of his practice was the 
general practice that young lawyers in a place like Louis¬ 
ville secure; that about 80 per cent of his work had been 
with contractors doing municipal and county work, which 
of course required a great deal of investigation of the 
status of the contracts, ordinances, bonds, and so forth, 
which they took for payment for their work, and such 
classes of legal work, and that he continued to practice law 
in Kentucky until the outbreak of the war in 1917; that he 
was not associated with anyone in the practice of law in 
Louisville, Kentucky, practicing independently, and main¬ 
taining there an office in the Lincoln Building for about five 
years, and subsequently in the Louisville Trust Building, 
where he shared offices for the last two or three years with 
Gilbert Burnett; that the war ruined the construction busi¬ 
ness and he then went 'with the Goodyear Tire & 
125 Rubber Company for a little less than a year and 
then came to Washington with the construction divi¬ 
sion of the Army doing a great deal of work on cantonments; 
that he was admitted to the bar of the Supreme Court of 
the District of Columbia on motion in 1923 and immedi¬ 
ately following that to the bar of the Court of Appeals, and 
subsequently became a member of the bar of the Supreme 
Court of the United States; that he had previously been a 
member of the bar of the Court of Appeals of the State of 
Kentucky for years, being admitted to that bar shortly 
after his admission to the bar of the lower court; that he 
was admitted to the bar of the State of New York on 
motion in 1924. 

Witness testified that he has known Mr. Day for 20 or 
25 vears and that he did not know Mr. Trimble only by 
reputation and was first introduced to him by Mr. Day in 
the fall of 1920 in the office of the witness at 15 Park Row, 
New York City. Witness further testified that when he 
and Mr. Day first became associated together it was a 
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partnership engaged in income tax work; that the witness 
conceived the idea of an organization consisting of law¬ 
yers, engineers and accountants who could perfectly pre¬ 
pare and present income tax cases without ahy lost motion 
and without friction, and so the partnership bf Humphreys, 
Day & Company was formed; that as originally consti¬ 
tuted Mr. Day and the witness were the principal partners 
and their wives furnished the money with which they could 
finance the enterprise, and they participated! in it; that the 
association was not a corporation but Was a partner- 

126 ship; that it was formed in January of 1920; Mr. 
Day was a lawyer and a member of the bar at that 

time; that from time to time the defendant took various 
accountants and engineers out of Treasury, men who knew 
the particular specialized subject, with the idea of making 
them partners; that before the organization! was perfected 
the Treasury Department refused to permit them to oper¬ 
ate under such combination plan, so a new partnership was 
formed in 1921, and accordingly the word “Company” was 
dropped. 

Witness further testified that he had always practiced 
before the Treasury Department as a lawyer; that that 
Department did not promulgate rules for the admission of 
either attorneys or agents until 1921; that at the time of 
his association with the plaintiff the Treasury Department 
did not require formal admission before it;, and that the 
witness became an authorized legal practitioner before the 
Treasury Department under their rules after they were 
promulgated in 1921 giving him the right to practice as a 
lawyer before the income tax court, and that he was ad¬ 
mitted to practice before the Court of Clajims at a later 
date. 

Witness further testified that around October of 1920 the 
defendant had been invited to review a case which the 
Liggett & Myers Tobacco Company had pending on which 
the old Tax Advisory Board had denied the inclusion of 
certain trade brands, trade-marks and godd-will in their 
invested capital; that the tax question grjew out of the 
disintegration of the tobacco trust, pursuant to a decree of 
the Supreme Court of the United States in 1911, the 

127 old Tax Advisory Board which w~as created bv the 
revenue act of 1918, signed by the President in 

February, 1919, had been in existence, under the law, for 
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only two years, but it was created to advise the Commis¬ 
sioner of knotty problems growing out of the large tax¬ 
payers’ returns; that upon investigation the witness found 
new and material evidence that had been overlooked, and 
counsel for the Liggett & Myers Company and the witness 
became convinced that if this case could be reconsidered bv 
the Tax Advisory Board or by the Bureau of Internal 
Revenue that their former ruling would be reversed; that 
Mr. Day and the witness decided that they needed some out¬ 
side help to get the case reopened as the chairman of the 
Board, Mr. P. F. Talbot, had refused, and the matter was 
then up to the Commissioner of Internal Revenue himself, 
and Mr. Trimble was suggested. 

Witness further testified that Mr. Day brought Mr. 
Trimble to the office of the defendant at 15 Park Row, in¬ 
troduced him to the witness, and the three of them sat down 
and discussed the case and entered into a written agree¬ 
ment for a division of a $50,000 fee on a basis of Trimble 
getting two-thirds and Humphreys and Day getting one- 
third; that Mr. Trimble approved one copy of that agree¬ 
ment and put the other in his pocket and came to Washing¬ 
ton; that that agreement is lost; that at that time Mr. 
Trimble stated in substance that he knew the witness’s old 
friend, Dr. Board, and a good many people whom the wit¬ 
ness had known in Kentucky; that he knew a great many 
people in official life in Washington, and that he was sure 
he could help out the defendant; that the preliminary 
128 conferences had been arranged previously between 
Mr. Day and the plaintiff, and that the agreement 
was written and the witness dictated the contract himself; 
that he signed it and Trimble came to Washington and sub¬ 
sequently telephoned that he had arranged an appointment 
for one of the defendants to see the Commissioner; that 
upon the next day the witness came to Washington with his 
papers and met Mr. Trimble, who took the witness to the 
ante-room of the Commissioner’s office; that Mr. William 
M. Williams was then Commissioner of Internal Revenue; 
that Mr. Trimble took the witness in, introduced him to 
Mr. Williams and bowed himself out, and so far as the wit¬ 
ness knows that was the last which Mr. Trimble had to do 
with the case; that Mr. Trimble did not participate in any 
way in the conference or in the conversation and did not 
even sit down; that he sat there and talked to Mr. Williams 
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about the case for ten or fifteen minutes; that^ Mr. Williams 
admitted that with the other duties which h4 had he could 
not consider the mass of detail of this case land requested 
permission to refer to somebody else for al later confer¬ 
ence ; that that was the first time the witness had ever met 
Mr. Williams. j 

The witness further testified that in the conversation in 
New York prior to his coming to Washington to meet Mr. 
Williams Mr. Trimble had stated that he knew various per¬ 
sons in high places in Washington; that he was sure that 
through his friends he could get this case reojpened and get 
what we wished, which was a reopening of the case, in 
order to add about $20,000,000 to the invested capital of the 
company. 

129 Witness further testified that the jcontract with 
Mr. Trimble concerning the division of the fees re¬ 
mained in existence until Januarv 7, 1922, when at Mr. 
Trimble’s suggestion they were burned. 

Witness further testified that after he had conferred 
with Mr. Williams that he had conferences ffcst with audi¬ 
tors in the audit section and that then the cas^ was referred 
to the Committee of Appeals and Review, which had suc¬ 
ceeded the old Tax Advisory Board, that board having 
expired by law; that after the case was moved over into the 
office of the Solicitor of Internal Revenue where it seemed 
to remain; and at that point Liggett & Myers Tobacco 
Company employed Wayne Johnson of Crocjker, Shores & 
Johnson, of New York City and finally arj opinion was 
rendered allowing the company the amount of this good 
will; that Mr. Wayne Johnson briefed the case and the 
Commissioner of Internal Revenue issued |the favorable 
ruling about December 23rd, 1921, allowing ithe Liggett & 
Myers Company to include the value of the trade-mark, 
trade benefits, and so forth, in invested capital; that upon 
the issuance of that ruling the witness went to Mr. Fuller 
and he gave him a check for $75,000. 

Witness further testifies that he does not remember when 
the Commissioner actually ordered the case reopened for 
the simple reason that he sent the witness to the audit sec¬ 
tion, where a hearing was accorded to him aijd from where 
he was ushered to the Committee on Appeals and Review, 
where he was given another hearing, and of Course various 
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hearings were held, and it was rather difficult to say 

130 whether those were hearings for the purpose of ob¬ 
taining a reopening or hearing on the reopening; 

that the witness was so anxious to win the case that he did 
not worry about the niceties of the situation, and that if 
their point was obtained they were willing to pay Mr. 
Trimble what they bargained to pay him. 

Witness further testified that after he had received the 
check from Mr. Fuller for $75,000 the defendant sent for 
Mr. Trimble, telling him to come to New York. This was 
about the 6th of January, 1922; that upon arriving in New 
York Mr. Trimble telephoned to the office of the defend¬ 
ants advising them that he was at the Pennsylvania Hotel; 
that Mr. Dav was busv on something else and instructed 
the witness to go to settle with Mr. Trimble; that the wit¬ 
ness prepared a check for $33,333.33, which was the amount 
of the agreed fee; that he took that check with him to the 
Pennsylvania Hotel and offered it to Mr. Trimble; that 
Mr. Trimble advised the witness that it was not the cor¬ 
rect amount, stating, “You know you fellows gave me an¬ 
other agreement to give me an additional $10,000 in this 
ease;” that the witness said “Well, now, Trimble, you 
know that that other letter was a dummy. You asked us 
for it because you said that you had some other people 
associated with you in the case; you promised to let them 
cut in on it, and that you wanted this to show that you were 
not making too much monev out of it. Now this whole 
thing was between friends and we did not expect you to 
pull a fast one like this on us.” 

Witness further testified that the plaintiff became 

131 rather ugly about the matter, and after some argu¬ 
ment witness telephoned to Day and accordingly Day 

came to the hotel, and lunch was had there, it being sent 
up to the room; that an argument ensued all of the after¬ 
noon and finally it was agreed to think it over during the 
night and upon the following morning the defendant told 
the plaintiff that he had the better of them on the $10,000 
letter, that they could not afford to get into trouble with 
him because they were young men starting out, but that 
they thought it was a wicked shame that he should push 
them up against the wall like that; that he went on to say 
that as he was dividing the money with other people, the 
defendants ought not only to help him out but to help 
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him pay the income tax applicable to this money because 
he knew that he could not pass that on to anybody else. 
Witness further testified that he then secured an income 

j 

tax return and sat down and figured out whht it would be 
and that they agreed to pay him $33,333.33 plhs the $10,000, 
making $43,333.33; that the amount of the iiicome tax was 
then approximated and added to what his Regular return 
would be, and an agreement was entered into to divide 
that amount, that is, that the defendants would bear half 
of the tax and the plaintiff would bear half; that in any 
event it figured approximately $46,250, and a settlement 
was reached on that basis. Witness furtheij testified that 
Mr. Trimble then stated that he wished $30,000 of the 
money in cash, stating that he was going to divide this 
with someone else and he did not wai^t to carry too 
132 much of the burden himself, and further stated as 
follows: 4 ‘You have some fellows around here who 
can act as dummies, or nominees, for me. Olear this stuff 
through them. ’ ’ 

Witness thereupon further testified that ]V{Er. Day called 
in Marion Bippey, who was sharing offices wi[th the defend¬ 
ants, a lawyer, and requested Mr. Eippey to accommo¬ 
date Mr. Trimble and Mr. Day also called Frank Gard¬ 
ner and made of him the same request; that they put two 
checks for $15,000 each in the name of the$e two gentle¬ 
men, who went out and cashed the checks add brought the 
money back and Mr. Day handed the $30,000 in thirty crisp 
$1,000 bills, and a check for $16,250 to Mr. Trimble, who 
took it; that the $30,000 was made up in that way at the 
request of the plaintiff, who stated that hi had to give 
$25,000 of it to one man and $5,000 to another, and for 
that reason he wanted it in cash, and that the income tax 
which was discussed at that time was a surtax on the whole 
amount, that is, on the $43,333.33 that the plaintiff vras 
getting. Witness further testified that the plaintiff indi¬ 
cated to the witness that he would have to pay the tax on 
the $43,000 and that he further stated as a Reason for re¬ 
questing the defendants to pay him so lar^e an amount 
was that he was passing it on to someone el$e and getting 
no benefit for his tax burden, whereas he was carrying all 
of the liability of the payment. Witness further testified 
that the plaintiff did not ask for the checks ^o be made in 
the name of these other individuals; that! the plaintiff 

i 

i 

i 

i 

i 
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was willing* to carry around New York City $30,000 in 
cash. 

133 The witness further testified that, pursuant to 
agreement, on January 7th, 1922, the meeting was 

held in the office of the defendants, that three checks were 
drawn, one for $16,250, payable to Mr. Trimble, and two for 
$15,000 each, upon the latter two of which the money was 
obtained; $30,000 in one-thousand dollar bills was handed 
to the plaintiff, who left forthwith; that the witness saw the 
plaintiff possibly within the next month, at which time the 
plaintiff came to Washington and importuned the witness 
to employ the son of the plaintiff in the office of the defend¬ 
ant in Washington, at which time the witness advised the 
plaintiff that he would talk it over with Mr. Day and see 
him later; that thereafter on several occasions the plaintiff 
urged the defendant to employ the son of the plaintiff, and 
finally in the month of July, 1922, such an arrangement was 
made, as a result of which a letter was written to the plain¬ 
tiff, which letter was offered and received in evidence as 
Defendants’ Exhibit No. 1, under date of July 31, 1922: 

' July 31,1922. 

Mr. South Trimble, Sr., 

2230 California Street N. W., 

Washington, D. C. 

Dear Mr. Trimble: 

This memorandum will confirm our understanding as to 

a division of fees on anv business we mav secure through 

vour efforts. 

% 

It is understood that we will deduct from the gross fee 
we receive in such eases all of our expenses in preparing 
and prosecuting the case, and the balance will be 

134 divided—one-third to vou and two-thirds to our- 
selves. 

Inasmuch as we do not include the expense of a partner’s 
time in the cost of our cases, we feel that no special allow¬ 
ance should be made for expenses you may sustain in secur¬ 
ing the business. 

If you will make proper notation of your approval of this 
letter, it will constitute sufficient contract between us. 
Yours very trulv, 

I HUMPHREYS & DAY. 

ACH :HIJ. 
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Witness further testified that the plaintiff took the orig¬ 
inal of this letter, stating that it was a satisfactory work¬ 
ing arrangement, and left the office of the defendant. 

Witness further testified that in December^ 1921, he made 
an arrangement with the plaintiff relative to a division of 
the fees growing out of brewery cases, at Vhich time the 
plaintiff introduced the witness Mr. Robert- Crain, who at 
that time was attorney for certain brewery interests, and 
the defendant wrote to the plaintiff a letter bn December 5, 
1921, agreeing to a division of fees in brewery cases, and 
that the only case received from this connection was the 
Numsen case through Mr. Crain, the only ca^e to which that 
contract applied, and upon that case a settlement was ef¬ 
fected, in about the middle of 1923. 

The defendant then offered in evidence as Defendants’ 

Exhibit J a letter dated December 5,1921, reading as 
135 follows: | 

December 5, 1921. 

Mr. South Trimble, j 

Washington, D. C. ! 

Dear Mr. Trimble : 

i 

This letter is for the purpose of confirming our under¬ 
standing as to a division of fees on any business secured 
from the Brewery business through your friends and asso¬ 
ciates, who are attorneys for these people. 

We will give you one-half of our net feej in these cases 
and you will make such division with your friends and asso¬ 
ciates as you may see fit. Of course, this division will be 
made immediately upon the receipt by us of $uch fees. 

Yours very truly, 

HUMPHREYS, DAY & COMPANY. 

The witness further testified that the employment of the 
son of the plaintiff was contemporaneous with the contract 
dated July 31st, 1922, and that the son bf the plaintiff 
actually entered the employ of the defendants on the 15th 
of August, 1922. | 

Witness further testified that on August 5, 1922, the 
plaintiff came to the office of the defendants in New York 
and stated that he had to show his working arrangement 

7—5576a i 
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with the defendants to other persons for the purpose of a 
division of fees with various persons that he might come 
in contact with, and that he therefore requested a 

136 dummy letter showing a bigger division of fees than 
was actually the arrangement between the plaintiff 

and defendants; that at that time the defendants were 
dividing with the plaintiff fees on the basis of one-third of 
the net fees to the plaintiff; that the plaintiff on that occa¬ 
sion advised the witness he desired to divide his fees with 
some persons on the outside, and therefore the witness 
drafted the letter of August 5, 1922, which the plaintiff has 
previously offered, and which has been received in evi¬ 
dence, in which the defendant offered to pay to the plaintiff 
40 per cent of the gross fee or 50 per cent of the net fee, 
and at the same time the witness wrote the letter of August 
5, 1922, which states the previous letter to be simply a 
dummy to be used for trading purposes by the plaintiff. 

These two letters have been previously offered and re¬ 
ceived in evidence as part of the plaintiff’s case. 

Witness further testified that the letter of July 31st, 
1922, was the actual contract, and the letter of August 5, 
1922 was simply a dummy letter for the purpose of the 
plaintiff making whatever arrangement he might want to 
make with other people. 

Witness further testified that the plaintiff said on that 
occasion that he had a great many friends who would not 
turn over a case unless they got at least 20 or 25 per cent 
of the net fee, and that he had to have such a dummy letter, 
which would show that he was getting 40 per cent of the 
gross or 50 per cent of the net fee. 

Witness further testified on June 28, 1923, a settlement 
was effected in the Numsen case, which had been 

137 referred through Mr. Robert Crain, the attorney for 
the brewer; and that when the fee came in, without 

looking in the contract files, witness told their bookkeeper 
to mail Mr. Trimble a check for one-third of the net fee; 
that a check for that amount, or $3,459.66 was mailed to 
Mr. Trimble, and that he came to New York a few days 
later, which was June 28, 1923, and stated that the settle¬ 
ment on this case should have been on a 50-50 basis, instead 
of one-third of the net fee basis; that the witness looked 
the file up, and took the other check back and destroyed it, 
and had the bookkeeper draw to the order of the plaintiff 
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a check for $2,594.74, and one to Robert Crain for $2,594.74; 
that at that time the plaintiff stated that t^ie costs of the 
defendants in this case were too high, and Accused the de¬ 
fendants of loading the costs. The witness Replied that the 
plaintiff had made more out of the office of the defendants 
than he had ever made in his life, and if he did not like the 
division of the fees he could take his cases from the office, 
and that thereafter some hard feelings arojse between the 
witness and the plaintiff. | 

Witness further testified that a settlement was effected 
on September 21, 1922, of the case known as the Henry 
Knight case, -or which the plaintiff received a check of 
$220.88, which the plaintiff accepted; that On November 5, 
1924, the defendants sent to the plaintiff a check in settle¬ 
ment of the Scroggin case in the sum of $1^75.09, which he 
refused and returned to the defendants, arid that on May 
12th, 1925, the defendant offered to the plaiijtiff a check for 
$1,028.20, in settlement of a fee of the Ulen Con- 
138 tracting Company case, which chec^ was returned 
to the defendants by the attorney fdr the plaintiff, 
and that thereafter the plaintiff placed the matters in the 
hands of his attorney, and no further offer^ of settlements 
were made with the plaintiff. 

Concerning the letter of December 9, 1920, being plain¬ 
tiff’s Exhibit No. 8, the witness testified that he never 
heard of the letter until it was put into the record the previ¬ 
ous day during the court proceedings, and n0ver heard any¬ 
thing from Mr. Day about it. Witness further testified 
that the letter of December 9th, 1920, staged that if the 
defendants were successful in having the additional taxes 
set aside, et cetera, and that the additional taxes against 
Liggett & Myers were not set aside, and ris a matter of 
fact the Liggett & Myers Tobacco Company did pay a sub¬ 
stantial tax. The witness further testified that on January 
7th, 1922 the plaintiff and the defendants parted the best 
of friends. | 

Thereupon, upon cross-examination, the fitness testified 
in substance as follows: 

That the gross fees from the Num^en case were 
$10,378.98, and that deducting therefrom the fee paid to 
Mr. Crain of $2,594.74 it left a balance to be divided in 
three ways of $2,594.74; that he did not make a settlement 
of that case under the letter of August 5th, but on the con- 

i 

i 
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trary under the letter of July 31st, and could explain no 
reason for the identity of the figures, except that mathe¬ 
matics happened to be an exact science; that if he 

139 had settled under the letter of July 31, 1922, he 
would have given the plaintiff one-third of the net 

fee, which would have been $3,459.66, which was the amount 
first tendered to the plaintiff, but that the plaintiff raised 
the question that this case was one of Mr. Crain’s cases in 
which the defendants had agreed to give the plaintiff one- 
quarter and Mr. Crain one-quarter under the contract of 
December 5, 1921, and thereupon the Court stated that one- 
quarter of -10,378.9S amounts to $2,594.74, which the wit¬ 
ness stated was the amount which both of them received, 
that is, that the plaintiff and Mr. Crain each got $2,594.74. 

Whereupon the witness further testified that he was 
admitted to the bar of the State of Kentucky in July, 1909, 
to the Bar of the Supreme Court of the United States in 
February of 1923, and to the Bar of the Court of Appeals 
of the District of Columbia December 10, 1923, and to the 
Bar of the Supreme Court of the District of Columbia 
December 10, 1924; that witness was admitted to the New 
York bar on motion in 1924; that he was admitted as a cer¬ 
tified public accountant in North Carolina in June, 1919; 
that he worked in the United States Treasury in June, 
1919, and during the year 1919 was in the Auditing Divi¬ 
sion of the Internal Revenue Bureau for less than one year, 
but the witness does not recall the exact dates, commencing 
early in 1919 and ending with the close of that year; that 
he worked in the War Department previously to being em¬ 
ployed by the Treasury Department, as an accountant on 
costs; that before working in the War Department he was 
with the Goodyear Tire & Rubber Company as their office 
manager at Birmingham, Alabama, and before that period 
he was a stockholder in building companies in Louis- 

140 ville, Kentucky, that he also practiced law in Ken¬ 
tucky prior to the year 1919; that he had many cases 

prior to the year 1919 which were law cases; that he be¬ 
lieved he was away from Louisville, Ky., during the years 
1917 and 1918, but since his admission to the bar of Ken¬ 
tucky in 1909 and between that time and 1917 he tried manv 
* ^ 

law cases; that he was admitted as a certified public ac¬ 
countant in June, 1919, in the State of North Carolina, 
because that grants a certificate to any man showing pro- 
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ficiency in accounting with an additional residence require¬ 
ment; that between June, 1919, and the early part of 1920 
he worked in the Income Tax unit, familiarizing himself 
with the income tax law and the auditing of income tax 
returns. ; 

Thereupon a letterhead of the defendant v^as exhibited to 
him, concerning which the witness testified tihat he did not 
recall whether it was printed under his dirdction or under 
that of Mr. Day, but that it was used in the fnfm correspond¬ 
ence for a short time, and that the letterhead referred to 
was on Plaintiff’s Exhibit No. 1 previously admitted in 
evidence; that that letterhead was shortly thereafter aban¬ 
doned, and the letterhead of the firm was put as Hum¬ 
phreys and Day, which shows on Plaintiff’s Exhibit No. 3, 
previously admitted in evidence, and that the change was 
effected in the latter part of 1921 or the earfy part of 1922. 

Witness thereupon produced a copy of the regulations 
for admission to the bar of the Treasurer Department, 
where the witness was admitted April 26th, 1921, which 
regulations were promulgated February 15th, 1921, 
141 which was the first time that the Treasury Depart¬ 
ment ever promulgated any rules as to persons prac¬ 
ticing before it. 

Witness further testified that in 1920 he did not have the 
word “attorney at law” on the door of hi$ office in New 
York nor in 1922, nor in 1923, nor did those words appear 
upon the door of his office in Washington iq 1920, or 1921, 
but that the witness believes that they did appear on the 
door of the Washington office in 1922, by reason of the re¬ 
moval of their suite from the upper floor Of the Munsey 
Bulding to the 7th Floor during that yeav, necessitating 


new lettering being placed upon the door. That in 1922 
when the offices were moved the witness thought that the 
lettering on the door was simply “law offices!” at that time. 
Witness further testified that he subscribed to the original 
answer filed in this cause, and that the statements therein 
contained “That they deny that they were in 1920 or sev¬ 
eral years prior thereto, or for a number of years since 
then, engaged in an accounting business” i$ a fact, and it 
was placed therein because the defendants had associated 


with them accountants and auditors w r ho did j:he detail work 
in the preparation of income tax matters, arid that being a 
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certified public accountant in North Carolina did not pre¬ 
clude him from doing Federal tax work; that in the fall of 
1920 there was associated with the defendants a Mr. Bar¬ 
nett as an expert accountant, whom the defendants took 
from the Bureau of Internal Revenue; also a Mr. Higgins, 
who was their bookkeeper, and two or three stenographers, 
Miss Holden, Miss Jones, and Miss O’Reilly, and at that 
time there was not a lawyer admitted to the bar of 

142 New York employed in their New York office, nor 
was there a lawyer who was admitted to the bar of 

the Supreme Court of the District of Columbia in the Wash¬ 
ington office, but that at that time, in 1920, a Mr. Rippy, 
who was admitted to the bar of the Supreme Court of the 
United States, who came from the Alien Property Cus¬ 
todian’s office in either 1920 or 1921, who had offices with 
them. 

Witness further testified that the letterhead of the office 
indicated that they were holding themselves out in New 
York as Income Tax Service, Public Accountants and Audi¬ 
tors, but that their actual business was nothing but income 
tax matters; that defendants at that time did nothing else, 
and never made an audit or an investigation other than 
relating to income tax assessments upon cases which were 
then in their office; that they made investigations as to 
income tax matters, but they were not audits; that the de¬ 
fendants at that time made no audits in any matters other 
than income tax matters unless there were other claims 
against the United States, because there were at that time 
in the office some Shipping Board claims and alien property 
matters, so that their practice was claims against the 
United States or matters relating thereto; that in Wash¬ 
ington the defendants were holding themselves out as 
auditors and accountants, as shown by their letterhead, 
telephone book listing, and contract with the telephone 
company. 

Witness was thereupon shown checks previously ad¬ 
mitted in evidence as Defendants’ Exhibits A and B, being 
Nos. 1164 and 1165 respectively, in the amount of 

143 $15,000 each, and concerning which he testified that 
he instructed the bookkeeper to draw these checks 

January 7th, 1922, the date which they bear, during some 
time in the forenoon between ten and eleven o’clock; that 
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* 

I 

on the preceding day in the hotel room in New York City a 
controversy arose between the plaintiff and tiie two defend¬ 
ants, concerning the division of the $50,000 fde, and that the 
defendants were at that time willing to pay to the plaintiff 
his two-thirds of the $50,000; that on that date the defend¬ 
ants had a Washington office and a bank Account in the 

j 

National Bank of Washington, and that thq witness spent 
a good deal of time in Washington around 1920, and that 
the witness does not know of any particular reason why the 
plaintiff was sent for to come to New York op that occasion, 
and at this late date could not tell the reason therefor; that 
he had no explanation for this fact at this date date; that 
the demand of the plaintiff for an additional $10,000 started 
the controversy; that the witness did not! send for Mr. 
Trimble and ask him to come to New York, and to the 
knowledge of the witness the plaintiff was pot in the office 
of the witness on the day before, that is, the 6th day of 
January, 1922, and the witness thinks that ttye plaintiff sent 
for him to come to the hotel in New York on January 7th, 
1922; that as the witness recalls, he saw’ the plaintiff at the 
hotel on the day preceding, but that it wras jbarely possible 
that the plaintiff came to the office of the defendants and 
saw Mr. Day and even saw the witness on the day before 
January 7th, 1922; that the witness could not explain 
144 why the plaintiff, Mr. Trimble, was asking for $10,- 
000 plus two-thirds of the fee of $50,0p0 when he had 
the letter of December 9th, 1920, any mor^ than he could 
explain why the plaintiff did not show at that meeting the 
letter of December 9th, 1920. 

Explaining the failure to destroy Plaintiff’s Exhibit No. 
3, being the letter of October 27th, the Witness testified 
that the contracts with Mr. Trimble, like the defendants’ 
contracts with everyone else, w’ere kept iii a regular en¬ 
velope in a special compartment of the safe, and that the 
witness went to this compartment, withdreW the envelope, 
withdrew the contracts, and at Mr. Trimble’s request they 
w’ere burned, but that a carbon copy of the said letter was 
not in the contract file, because the witness found it in the 
correspondence file, and that he did not recall the latter 
marked Plaintiff’s Exhibit No. 1, and doe^ not think that 
he then knew’ it w’as in existence, it being addressed to Mr. 
Trimble, and mailed to him. He did not then call for the 

i 
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letter of December 9th, 1920, written by Mr. Day, on the 
occasion when the other letters were being burned, because 
he never heard of that letter until it was produced by the 
plaintiff in court on the occasion of this trial. 

Witness further testified that on January 7th, 1922, that 
he figured the income tax which Mr. Trimble would have 
to pay on only about half of the $46,000. 

Thereupon the following occurred: 

Q. I invite your attention to the opening statement of 
Mr. Lambert in this case. You had talked w r ith Mr. Lam¬ 
bert before he made his opening statement in this 

145 case before the case started, had you not? 

The Court: Oh, yes, of course. 

The Witness: Of course clients do. 

Q. You heard Mr. Lambert in his opening statement say 
that the purpose of giving him this cash money was that 
he did not want it known that he was getting this because 
he did not want to pay income tax on it, did you not? A. 
I do not know. 

Q. You remember that, don’t you? A. Yes. 

Q. Now, then, you say that he insisted that you figure 
up the income tax on it and give it to him, didn’t you? 
Didn’t vou testifv to that? A. Yes. 

Q. Can you tell us why, then, if he did not want the 
Government to know what he w 7 as getting he should insist 
upon your figuring it up and paying him income tax on it? 
A. I only made an allowance for part of the income tax. 

Witness was thereupon shown Defendants’ Exhibits A 
and B, being the two checks for $15,000 each, concerning 
which he testified that they bore the notation “Accepted” 
and the signature of an officer of the bank, but that 

146 the witness was not a banker; that he did not send 
these checks to the bank for the purpose of having 

them charged to his account, nor did he send them to the 
bank before delivering them to Gardner and Rippy before 
cashing, and that he does not know what time during the 
day of January 7th the stamps w’ere placed upon the said 
checks, and that they were cashed over the counter at the 
bank on January 7th, 1922; that the perforations thereupon 
bore the date January 9, 1922; that the check for $16,250 
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payable to Mr. Trimble did not bear the notation “Ac¬ 
cepted”. 

Witness further testified that it is not trtje that he sent 
for Mr. Trimble to get Mr. Trimble to give |to the witness 
two-thirds of the $50,000; nor is it true that the witness 
insisted upon Mr. Trimble taking the chedk for $16,250, 
and the other checks were then certified and put through 
to dummies in his office for the purpose of using them as 
evidence in case Trimble should ever come jback upon the 
witness for a settlement. 

Witness further testified that Mr. Gardner to whom one 
of the $15,000 checks was payable is now associated with 
Mr. Day, but was not in 1922, being at that time connected 
with the Baltimore Pearl Hominy Company of Baltimore, 
Maryland, and the witness does not rememlper where Mr. 
Gardner’s office was at that time, and that o|n the morning 
of January 7th Mr. Gardner was in the office of the de¬ 
fendants, but that the witness did not know that he was 
called by telephone and asked to come there, j 

Thereupon, upon redirect examination, tfie witness tes¬ 
tified that the date January 9, 1922, jis in the date 
147 upon which the bank destroyed the cfiecks, but that 
the date upon which the bank paid the checks is not 
shown; that when a check is accepted or certified, the clerk 
puts through a slip which bears a number jcorresponding 
to the serial number, and that it is charged to the cus¬ 
tomer’s account forthwith; that a corresponding amount 
is credited to “Certified checks” or “Accepted checks” on 
the general ledger of the bank; that the check is just as 
good as so much money in the teller’s cage; 'that the teller 
on a day like this, on Saturday, especially ^f it is almost 
closing time, would hold that as being so niuch money in 
the cage until Monday morning, and then put it through 
on Monday morning, and then after it is posted in the 
proper books it is destroyed, which constitutes the actual 
mechanics of handling it in the bank; and that when the 
check is destroyed the perforations are placed thereupon, 
which might have been the 12th, if the bookkeeper was 
slow in posting the check. Checks of this kind are not 
handled like ordinary checks. 

Witness further testified that very few large firms in 
New York City have anything on their office doors indicat¬ 
ing that it is a law office, and that upon the office of Mr. 
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John W. Davis there is nothing on the door to indicate that 
it is a law office. 

Witness further testified that on the door of the Wash¬ 
ington office the defendants originally had “ Federal Tax 
Service’’ under their name; that in 1921 the Treasury had 
a conference with all of the attorneys and accountants prac¬ 
ticing before that department, wherein it was said 

148 that the use of the word “Federal” on letterheads 
had probably given the misimpression that they were 

a part of the Federal Government and the Treasury Depart¬ 
ment therefore requested that such attorneys and account¬ 
ants desist from further practice along that line, and that 
after that date defendants use- nothing on their letterhead 
and took it off of the door. Witness further testified that 
prior to February 15, 1921, the date of the promulgation of 
the regulation concerning practice before the Treasury De¬ 
partment, the defendants and other members of the Treas¬ 
ury Department knew of no prior regulations and that 
the practice was simply to require powers of attorney in 
the nature of a letter from the general counsel of the tax¬ 
payer or the president of the company authorizing the per¬ 
son to represent the company before the Treasury Depart¬ 
ment. That in February, 1921, when Mr. Parker Gilbert 
was Undersecretary of the Treasury he commenced the 
promulgation of the regulation and did actually promulgate 
the regulations for practice before the Department, and 
that the Government became exact in requiring informa¬ 
tion of the qualifications of the attorneys and accountants 
to practice and to his application the witness appended his 
certificate of admission to practice law in Kentucky and he 
was thereafter permitted to practice before the Treasury 
Department. 

Thereupon upon recross examination the witness testi¬ 
fied in substance as follows: That neither his wife nor Mr. 
Day’s wife is a member of the bar nor was such in 1921 or 
1922; that the witness was admitted to practice as 

149 an attorney before the Treasury Department and 
that Day was admitted as an agent. 

Thereupon upon further redirect examination the wit¬ 
ness testified in substance that in the summer of 1921 the 
plaintiff introduced the witness to Mr. Charles Clark, a 
young lawyer in Mr. Aaron’s office, and he assisted Mr. 
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Clark in the handling of the matter of the Central Sugar 
Company, which later went into receivership; that a few 
weeks later the witness was in Chicago and called upon Mr. 
Clark and was by him introduced to Mr. Adron, and that 
he visited with Mr. Aaron on that occasion ^nd on several 
visits following that the witness would drop in to Mr. 
Aaron’s office and visit with him; and Mr. Aaron turned 
over a number of cases to the witness and thajt in the course 
of a year he probably turned over a half a dozen cases for 
the witness for him to handle in Washington. 

Witness further testified that the Liggett & Myers To¬ 
bacco case was reopened between October 27th and No¬ 
vember 2nd, 1920, and that the witness did receive fees 
from Liggett & Myers in addition to the $30,000; that he 
did not receive any formal notice of such reopening except 
that hearings were accorded before the Commissioner fol¬ 
lowed by hearings before Captain Dixie and Mr. Talbott, 
who were then members of the Tax Advisory Board, and it 
went right along from that time, the Commissioner verbally 
having instructed the two gentlemen named tjo accord hear¬ 
ings in the matter, calling these gentlemen j into his office 
while the witness was there. 

Witness further testified that he did not have a 
150 contract with Mr. Trimble at the tim^ that the wit¬ 
ness obtained the cases from Mr. A^ron, and that 
Mr. Aaron had a firm of accountants of his own by the 
name of Andrews & Company, which did jiis accounting 
work, and that the witness did not have any Contract either 
verbal or written with Mr. Trimble to obtain business from 
Mr. Aaron. 

Witness further testified that he was employed by the 
Lorillard Tobacco Company in August, 1920, and was em¬ 
ployed by the Federal Export Company in the latter part 
of January, perhaps January 26, 1922, and ^hat neither of 
these contracts came as a result of the Liggett & Myers con¬ 
tract. 

Witness further testified that Mr. Jacoway was at one 
time a Member of Congress was later a president of a bank 
in Arkansas. The witness does not know whether or not he 
was a lawyer; that Mr. Dent is a lawyer, but the witness 
is not advised as to whether Mr. Herrin is or is not a law¬ 
yer, and he never met either Dent or Herijin, but he did 
meet Mr. Jacoway. 
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Witness further testified that the firm of Humphreys & 
Day was dissolved January 1, 1928. 

Witness further testified that Liggett & Myers contract 
was in 1920, the Crain contract in 1921, that is December, 
1921, Liggett & Myers settlement January 7, 1922, and the 
one-third contract with Mr. Trimble evidenced by the letter 
of July 31, 1922, final settlement on Crain contract was in 
June, 1923, at which time the disagreement between the par¬ 
ties arose, and that there were no further contracts or 
arrangements to divide any fees excepting those 

151 hereinbefore listed. 

Witness further testified that he was under the 
impression that Mr. Trimble w~as a lawyer until the plain¬ 
tiff advised the witness that he was not such some time 
during the year 1923. 

Further witness testified that in 1920 and 1921 he was 
practicing as a lawyer before the Treasury Department, 
but not in the Supreme Court of the District of Columbia, 
and that the witness knew quite a number of prominent 
lawyers who were also accountants in Washington. 

Thereupon upon further recross examination the witness 
testified in substance that he did not know that the plain¬ 
tiff was a farmer, ran for public office as a farmer, came to 
Congress as a farmer, and was in fact a farmer and noth¬ 
ing else. 

Thereupon upon further redirect examination the wit¬ 
ness testified in substance that Mr. Trimble did not do any 
w’ork other than introduce the witness to Mr. Williams for 
the reopening of the Liggett & Myers case, and did no work 
in connection with any of the other cases mentioned by the 
witness in his testimony. 

Thereupon further to maintain the issues on their part 
joined the defendants offered in evidence the deposition of 
Marion W. Eippey, who in substance testified as follows: 
That his name is Marion W. Rippey and he resides at 95 
Mount Avenue, Atlantic Highlands, New Jersey; that he 
knows the plaintiff South Trimble, Sr., ever since he was 
speaker of the lower House of the Legislature of 

152 the State of Kentucky approximately 25 or 30 years 
ago; that by profession the witness is a lawyer and 

practiced law in Louisville, Kentucky, for eighteen years, 
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and is now engaged in the practice of law in i^ew York City; 
that he knows the defendant Adrian C. Humphreys and 
W. Jules Day, and knew each of them in January, 1922; 
that he knew Mr. Day for thirty years and Mr. Humphreys 
for eighteen or twenty years, when both of them were in 
the State of Kentucky. 

Further witness testified that in January, 1922, his of- 
fices were with Humphreys & Day at 15 Park Row, New 
York City, but he was not a member of the firm or of any 
partnership with Humphreys & Day Company. 

Witness further testified on January 7, 1922, he saw the 
plaintiff at the offices of Humphreys & Day a|t 15 Park Row, 
New York City; that on that occasion he Vas called into 
Mr. Humphreys’ room and Mr. Day and Mfr. Trimble and 
Mr. Humphreys were present; that he spoke to Mr. Trimble 
at that time; that on that occasion Mr. |Day asked the 
witness if he w^ould not cash a check for $15,000 for Mr. 
Trimble, and that the witness replied that he would. 

There was thereupon exhibited a check for $15,000 pay¬ 
able to the witness, which was then marked Exhibit No. 1 
and which had previously been offered and received in evi¬ 
dence in this case in the sum of $15,000, concerning which 
the witness testified that he recognized the check and that, 
it is the check which Mr. Day on that occasion asked him to 
cash; that Mr. Day gave it to the witness and that he went 
over to the Irving Trust Company in the Woolworth 
153 Building and got the check cashed; that he is the 
payee named in the check, and that his signature ap¬ 
pears upon the back thereof; that the endorsement on it of 
George W. Harper, Jr., was made by Mr. George W. 
Harper, Jr., who is a friend of the witness, and that the 
purpose for Mr. Harper endorsing the check was that the 
witness knew Mr. Pangburn at the bank and when the wit¬ 
ness went to the bank to get the check cashed Mr. Pang- 
burn was not in and he met Mr. Harper at the bank; that 
Mr. Harper knew the witness and Mr. Harper identified the 
witness to the paying teller, whereupon the witness re¬ 
ceived the proceeds of the check; that the witness was asked 
to get the proceeds of the check in 15 one thousand dollar 
bills and that he actually did receive the proceeds thereof 
at the bank in 15 one thousand dollar bills, which he took 

r 

back to the office of Humphreys and Day, and that as the 
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witness went into the room he gave in the presence of Mr. 
Humphreys and in the presence of Mr. Trimble, the plain¬ 
tiff, the money to Mr. Dav, and that he did not thereafter 
remain in the room. Witness further testified that he did 
not retain any of the $15,000 proceeds from the said check 
for himself. 

Witness further testified that on January 7th, 1922, when 
he went into the room he shook hands with the plaintiff Mr. 
Trimble and he was by Mr. Day asked to get the check 
cashed for Mr. Trimble and he did it. That there might 
have been other things said in conversation but he does not 
now recall anything further. Witness further testified that 
he knew that Mr. Trimble the plaintiff had been at the office 
that day and possibly the day before effecting an ad- 
154 justment of their matters. 

Witness further testified that he did not have any 
interest in any case or in any fees in the office of Hum¬ 
phreys & Day in which Mr. Trimble had an interest on 
that occasion, and that he never worked upon the Liggett 
& Myers case, nor did he have any interest in any fee or 
fees collected by Humphreys & Day for work done in that 
case, and that on that occasion there was nothing due to 
him by Humphreys and Day or Mr. Trimble in connection 
with that case. 

Thereupon upon cross-examination the witness testified 
in substance as follows: 

That he had known Mr. Day for 25 years, Mr. Day hav¬ 
ing lived in Louisville and so did the witness, but he did 
not know Mr. Humphreys as long as he did Mr. Day but 
should say that he knew Mr. Humphreys for about fifteen 
years, and that Mr. Humphreys and the witness both prac¬ 
ticed law in Louisville; that he went with Humphreys and 
Day very soon after he resigned as attorney for the Alien 
Property Custodian, which was in October, 1920; that in 
1920 the office of Humphreys and Day was then at 15 Park 
Row, New York City, and on January 27, 1922, it was at 
the same address and that the firm had no other offices in 
New York at that time, and that on January 7, 1922, the 
witness was not a member of the New York bar, having 
been admitted thereto in the early part of 1924, May 9, 
1924, having been admitted on motion, he being previously 
admitted to the bar of Kentucky in the year 1895. Wit- 



Ill 


I 

I 

I 

A. C. HUMPHREYS ET AL. VS. S. TRIMBLE, SR. 

i 

ness further testified that from the time he went 

155 with Humphreys and Day until 1924 ^ie worked on 
different cases for them and whenevelr he was told 

to handle a case he would be satisfactorily paid therefor, 
and that lie was not actively soliciting business at all, 
and that he never worked on a salary except when he 
worked for the Government; that he was paid by the de¬ 
fendants a commission on what business he brought in;; 
that he was admitted to the Court of Claims and to the 
Supreme Court of the United States; that oh the occasion 
of the taking of his deposition he was the !^!r. Rippey of 
the firm of Day & Rippey, 10 East 40th Street, New York 
City, and that Mr. Day therein mentioned ils the defend¬ 
ant W. Jules Day; that on the door of toom 3610 in 
the building is the notation, “Corn Stalk Products Com¬ 
pany/ * and no other names or designation, concerning 
which the witness testified that it is a company of which 

Mr. Dav is the chairman of the board of directors and the 
* 

witness is the general counsel; that it is n^t a law firm 
and is engaged in the manufacture of pulp ffom vegetable 
fiber of annual growth, and that the sign ha|s been on the 
door since the preceding August; that Mr. Day is a very 
active business man besides being interested in that com¬ 
pany, and that the witness has other clients than the corn¬ 
stalk products company, and that he did not jappear in the 
courts in New York City since the day preceding the taking 
of the deposition, when he had prepared papers for a case 
in the City Court of New York and had another case on 
the morning of that day in the Federal Cjourt of New 
York, but had someone else to handle it. 

The witness’s attention was then directed to Jan- 

156 uary 7, 1922, concerning which he testified that the 
events of that date took place in Mr.; Humphreys’ 

private office; that the witness could not tell upon which 
floor of the building the offices were remoyed from that 
building to 42 Broadway; that he could not tell how long 
after the conversation of January 7, 1922, it was that the 
offices were moved, but the moving did occur ^fter the con¬ 
versation testified to by the witness: Thalj the witness 
knows that the plaintiff had been at the office a day or so 
before the said conversation adjusting differences between 
the defendants and the plaintiff, the wfitnes^ having seen 
Mr. Trimble there. Witness further testified that it was 
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more than likelv that Mr. Dav had told him that Mr. 
Humphreys was there to settle the differences between 
them, but that he could not recall at this late date whether 
Mr. Trimble so told him. Witness further testified that he 
could not tell the time of the said conversation of January 
7th, whether or not it was in the morning or afternoon, 
but he does know that it was in the day time and that the 
bank was open; that is the best that he can give as to the 
time; that when he came in the room there was present 
Mr. Trimble, Mr. Humphreys and Mr. Day in the private 
office of Mr. Humphreys; that Mr. Day said that he wanted 
the witness to get the check cashed for Mr. Trimble, and 
the witness could not recall whether the check was then 
made out; that the check is in the handwriting of Mr. Hig¬ 
gins, the bookkeeper for Humphreys & Day; that he could 
not tell the size of the private office of Mr. Day. Witness 
further testifies that he knows he was asked to go 
157 out and cash a check for Mr. Trimble and was 
asked to do that in the presence of Mr. Trimble 
and he did it; that he could not recall any other conversa¬ 
tion because he was called in for that purpose and he re¬ 
membered that part of it, and he knows that he then spoke 
to Mr. Trimble, and 1 the witness could not state whether 
or not anvthing else was said but that he was called in 
for that specific purpose and he accomplished it, and he 
was in the room only long enough for' them to tell him 
what they wanted him to do, and he could not recall 
whether lie staved to engaged in anv conversation with 
the parties in the room. Witness further testified that the 
bank is practically across two streets only, Park Row and 
Broadway, and across the old Post Office Building in the 
block —; that on entering the bank he desired to see Mr. 
Pangburn, whom he knew, but that gentleman was not in 
and he met Mr. Harper, who is a friend of his, and Mr. 
Harper identified him to the teller of the bank and Mr. 
Harper signed the check; that Mr. George W. Harper is 
a lawyer and is not an employee of the bank; that Mr. 
Harper’s office was at that time either at 111 or 115 Broad¬ 
way ; that he brought the proceeds of the check to Mr. Day 
in the presence of Mr. Trimble and Mr. Humphrey and 
Mr. Day and handed the $15,000 to Mr. Day in Mr. 
Humphrey’s private office while Mr. Trimble was there; 
that he knows that Mr. Day met the witness at the door 
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when the witness came into the room with the money and 
he handed the money to Mr. Day and retired; that with 
the money he went into the room, that is, into the door, 
and as — went in the door Mr. Day got np and 

158 came to him and he handed him the inoney in Mr. 
Humphrey’s room; that he does not recall anything 

that was said at that time and that after this had been 
done he left the room and that after his exit from the 
room he has no recollection of seeing Mr.j Trimble, the 
plaintiff, after that. 

Witness further testified that at one time the defendant 
operated a firm under the name of Humphreyjs, Day & Com¬ 
pany and subsequently it was changed to Hjimphreys and 
Day, but the exact time of the change he dqes not recall; 
that on January 7, 1922, he does not recall how the firm 
traded and he does not recall whether or not there was on 
the door of the office at 15 Park Row ‘‘ Expert Tax Account¬ 
ants,” but all that he recalls is that they had their names 
upon the door. 

Witness further testified that this deposition is being 
taken in the office of the Corn-stalk Product^ Company, in 
the office of the chairman of the board of directors; that 
there are fifteen directors altogether, and that the defend¬ 
ant, Mr. Humphreys, is not on the board of directors and 
is not interested in the company, not even as a stockholder, 
and has never owned a share of its stock; thajt the company 
was organized in July, 1927, and that so far las the witness 
is concerned it is just a collateral matter wit;h him as he is 
practicing law in New York; that he has no other law office 
than this one in New York City. Witness farther testified 
that he does not know where Mr. Higgins, t^ie bookkeeper, 
is at present located and is not with Humphreys and Day 
nor witness’s firm; that he lives in Brooklyn but the exact 
address the witness does not know, noij could the wit- 

159 ness tell when Mr. Higgins severed his connection 
with Humphreys & Day. 

I 

Thereupon, further to maintain the issued on their part 
joined, the defendants offered in evidence the deposition of 
Frank K. Gardner, who in substance testified as follows: 
That he resides at 434 East 52nd Street, New York City, 
and is vice president and general manager of Corn-stalks 

8—557 6a \ 
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Products Company and has been engaged in that business 
since the company started in 1927; that in 1922 he was en¬ 
gaged in the mining business and did not at that time have 
any connection with the firm of Humphreys, Day & Com¬ 
pany, either in 1922 or prior thereto; that prior to that 
time the defendants had done work for him; that they had 
acted as tax counsellors for the Baltimore Pearl Hominy 
Company of which the witness was president. 

Witness further testified that on January 7, 1922, he met 
the plaintiff, Mr. South Trimble, Sr., at the office of Humph¬ 
reys & Day, and that prior to that time he had met the 
plaintiff, but just knew him casually, had met once or twice 
in Humphreys & Day’s office, and the plaintiff was in the 
room of the witness at the Imperial Hotel at one time. 

Witness further testified that on January 7, 1922, Mr. 

Day telephoned to the witness at his office and asked the 

witness if he would cash a check for him which Mr. Dav had 

•/ 

at his office; that the witness replied that he would and he 
accordingly went to the office of Humphreys & Day; that 
he met Mr. Day at that time but did not meet Mr. Trimble 
on the occasion of his first call to the office of Humphreys 
& Day on January 7, 1922; that Mr. Day gave the 
160 witness a certified check for $15,000 and requested 
that the witness cash it at his bank; that the witness 
told Mr. Day that his bank account was in New Rochelle, 
and that he could not do that, and accordingly Mr. Day 
asked the witness if the witness would take it over to the 
Irving Trust Company and have it cashed. 

There was thereupon exhibited to the witness a check 
marked Gardner Exhibit 1, which check had been previously 
introduced and received in evidence in this cause, concern¬ 
ing which the witness testified that that was the check, and 
that his indorsement appears thereupon, that he received 
the cash on this check, and took the cash to the offices of 
Humphreys and Day and gave it to Mr. Day, who in turn 
gave it to Mr. Trimble. Witness further testified that he 
saw Mr. Day give the money to Mr. Trimble, and that there¬ 
after he had no further dealings in connection with the 
check after he had turned the money over; that he supposed 
that he remained around there for approximately ten min¬ 
utes, something like that; that he does not recall any con¬ 
versation when Mr. Day turned the money over to Mr. 
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Trimble; that the witness did not have any! interest in the 
$15,000, did not retain any of it for himself, nor did he have 
any interest in any fees in the office of Humphreys and 
Day, nor did he have any interest in any moneys that may 
have been coming to Mr. South Trimble, Si*., the plaintiff, 
and that the Day referred to in the testimony of the wit¬ 
ness is the defendant, W. Jules Day. 

Thereupon, upon cross-examination, the witness testified 
in substance as follows: 

161 That he is approaching 46 years of age, and is 
originally from Indiana; that in June of the year 

1926 he discontinued the mining business, wlpch was a busi¬ 
ness operated by himself, where he was endeavoring to 
work out a gold metal-urgical process in jNorthern New 
York, and for a little while in Washington state, Idaho, 
Oregon, and for three years in Northern Georgia; that 
prior to that he was head of the General Food Products 
and Baltimore Pearl Hominy Company; tjiat his mining 
efforts were endeavoring to work upon gold Which was hard 
to save the waste encountered by the ordinary method; wit¬ 
ness further testified that he left the Baltimore Pearl 
Hominy Company when it went into bankruptcy in 1921, 
and that he was president of that company, which was a 
rather large organization; that upon leaving that employ¬ 
ment he went into the mining work which he had just de¬ 
scribed, and from the mining work he came into the Corn¬ 
stalk Products Company, being associated | with Mr. Day 
and Mr. Rippy. Witness further testified that he is in no 
wise connected with Humphreys and Day, ahd was not con¬ 
nected with them in January, 1922; that oji January 7th, 
1922, his office was at 501 5th Avenue, which was approxi¬ 
mately 2% or 3 miles from the office of the defendants at 15 
Park Row; and that on that date Humphreys and Day were 
not in any way connected with the witness, nor was the 
witness connected with Mr. Rippy at that tiine. 

Witness further testified that he had known Mr. Day 
since 1911, when he came in contact with him in the State 
of Kentucky, Mr. Day then being vi^e president of 

162 the Parfait Company, and the witnes^ was employed 
by that company in the capacity of &ales manager; 

that he was associated with Mr. Day in thai business until 
1914, and that it was a soft drink business Toeing conducted 
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at Louisville, Kentucky; that Mr. Day was vice president 
of the company when the witness first knew him, and was 
not actively engaged in the business, Mr. Day at that time 
managing a book store, and having this company as a side 
issue. 

Witness further testified that he knew Mr. Humphreys 
in 1919 or 1920, when the firm of Humphreys and Day was 
employed by the Baltimore Pearl Hominy Company on its 
tax matters, and that he came into contact with the defend¬ 
ant Humphreys through Mr. Day at that time. 

Witness further testified that on January 7th, 1922, Mr. 
Day called him up on the telephone and asked him if he 
would cash a check for him; that the witness replied he 
would, and that Mr. Dav asked the witness to come down to 
the office of Mr. Day; that he went there, and that Mr. Day 
had a check which was made out for the witness, and which 
was certified; that the witness told Mr. Dav that his bank 

7 «/ 

account was out in New Rochelle, where the witness lived 
at that time, and that he could not take the check out there, 
and accordingly Mr. Day arranged to have the witness cash 
it at the Irving Trust' Company, which was virtually right 
across the street from the office of Humphreys and Day, 
where it was then located. 

Witness further testified that he did not recall where Mr. 
Day was when he came into the office, and does not 
163 recall whether or not he met Mr. Day in his private 
office or in the reception room, but probably in his 
private office, and concerning this the witness has no inde¬ 
pendent recollection, nor does the witness recall whether or 
not Mr. Dav was alone or with someone else. 

Witness further testified that he went to the bank and 
secured the proceed^ of the check in cash, but does not 
recall what denominations, but remembers that it was in 
large denominations, and that when he returned to the 
office of Humphreys and Day with the proceeds of the check 
Mr. Day was in Mr. Humphreys’ room, and that Mr. Hum¬ 
phreys and Mr. Trimble were also present, but whether 
or not anyone else was present the witness does not recall; 
and that as lie entered the room his recollection is that Mr. 
Day got up, and that the others were seated; that Mr. Day 
came toward him and he handed the money to Mr. Day, and 
that he did not then retire, but sat down, and the witness 
cannot now recall what was said. He does recall the money 
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being passed to Mr. Trimble, and he saw Mr. Day hand the 
money to Mr. Trimble; that he does not recall any further 
conversation, but that he imagines he remained in the room 
for approximately 10 or 15 minutes. 

Witness further testified that when he left the room Mr. 
Humphreys, Mr. Day and Mr. Trimble were still there, and 
their relationship was very pleasant. 

Witness further testified that he does not Remember what 
was on the door of Humphreys and Day at to Park Row at 
that time; that occasionally and casually he Went into their 
office, approximately once a month, to see Mr. Day 

164 on social business; that he and Day were social as 
well as business friends. 

The attention of the witness was then directed to the 
word- “Accepted—Payable through clearing house, the 
Irving National Bank” upon the check whick he had previ¬ 
ously identified, and concerning which he testified that he 
took it to be a certification; that he did not linow any of the 
officers of the Irving Trust Company, and had no account 
there, and went there alone on that occasion^ 

Thereupon, upon redirect examination, the witness testi¬ 
fied in substance as follows: 

That Mr. Day identified him to the teller of the bank by 
telephone. The witness further testified that when Mr. 
Day on that occasion gave him the check, Mt. Day stated to 
the witness that Mr. Trimble wanted the cash. 

Thereupon, upon recross examination, thb witness testi- 
tied in substance that he is not a lawyer, and is not a mem- 
her of any bar. 

Thereupon the defendants rested their lease, with the 
exception of some testimony to come on the following day 
from certain officers in the bank in New York. 

Thereupon, in rebuttal, the plaintiff, further to maintain 
the issues on his part joined, called as a witness the plain¬ 
tiff, South Trimble, Sr., who on direct examination testified 
in susbtance as follows: 

That when he returned from Kentucky after the election, 

1 7 

he met the defendant Dav in the Willard! Hotel, and re- 
quested settlement for presenting the Liggett & 

165 Myers case to the Commissioner; th$t on that occa¬ 
sion at the Willard Hotel on December 9th, 1920, the 
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defendant Dav advised the witness that he did not have the 

money with which to settle, that he, the defendant Day, was 

over-enthusiastic when he made the proposition, and there 

vras a discussion had concerning the claim of the plaintiff; 

that the witness in substance said to defendant Dav “You 

* 

promised it to me, didn’t you; when can you settle with 
me?” to which the defendant Day replied in substance, 
“When we get our fee fl-om Liggett & Myers”; that the wit¬ 
ness then said to the defendant Day that he should put it 
in writing, and thereupon the defendant Day gave to the 
plaintiff the said letter, which remained in his possession 
until he delivered it to his attornev. 

Witness says that there is absolutely not a word of truth 
in the statement of Humphreys and Day that the witness re¬ 
quested them to burn all papers in connection with the Lig¬ 
gett and Myers case on the 7th of January, 1922. That 
there were no papers burned in view of the witness. Wit¬ 
ness does not recall that Mr. Ripy entered the room. Wit¬ 
ness has no recollection of seeing anyone there but Mr. 
Humphreys and Mr. Day. That Mr. Ripy vras not sent for 
by Mr. Day and asked to go out and cash a check, or that 
he was handed a check by Mr. Day. That no such conver¬ 
sation occurred. That Ripy did not return and hand Day 
fifteen $1000 bills. Absolutely not so, not a word of truth 
in it. Nothing of the sort happened. Witness did not see 
a penny of money, did not see Ripy give Day any money. 
Witness does not recall seeing Ripy in that office that day. 

The only persons witness recalls seeing were Hum- 
166 phreys and Day. 

Witness further testified that he does not know a 
man named Mr. Frank Gardner, and was not introduced on 
that day to a Mr. Gardner, and further testified that abso¬ 
lutely no money changed hands on that day, and $15,000 in 
bills was not handed to Mr. Day by Mr. Gardner, and in 
turn delivered to the plaintiff, and he further testified that 
neither Mr. Humphreys nor Mr. Day gave him any money 
on that day. 

Witness further testified that no cash was proffered to 
him on that day, no cash vras received by him, and he would 
not have accepted any if the defendants had asked him to. 

Witness further testified that he does not recall if he 
stopped at a hotel on that trip. That he never sent for 
the defendant Humphreys and there was no additional 
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$10,000 discussed by them in the case at that time or previ¬ 
ously, or on the day previously. 

Thereupon, upon cross examination the witness testified 
in substance that he knew about the letter written by de¬ 
fendant Day previously admitted in evidence as Plaintiff’s 
Exhibit No. 8, that is, the letter of December 9, 1920, and 
obtained the letter on the day that it bore;date; that the 
defendant Day did not write it in the presence of the wit¬ 
ness ; that the witness did not see Day write the letter, he 
simply waited; that this occurred in the Willard Hotel, in 
what is known as “Peacock Alley”; that D^v and the wit¬ 
ness were sitting there together, and that he kept the letter 
until the present day; that it was in his attorney’s 
167 office, among other papers which he handed to his 
attorney; that the witness does not Recall the date 
when he delivered it to his attorney. 

Witness further testified that he came to Washington on 
the Friday preceding the day of his testimony, and during 
that period from Friday until Wednesday had been over 
the case in a cursory way with his attorney; that he went 
over the papers with his attorney, and amohg those papers 
was this letter of December 9th, 1920, and then went upon 
the stand and testified. That witness had not seen a line of 
this case since the pleadings were made until a couple of 
days ago when he tried to go over the case as best this physi¬ 
cal condition would permit. 

i 

! 

Thereupon, further to maintain the issues on their part 
joined, the defendants produced as a witness one Lewis 
S. Fisher, who in substance testified as folloWs: 

i 

That he is connected with the Irving Triist Company in 
New York; that in 1922 it was the Irving National Bank 
and that he was employed in that institution in the auditing 
department, and as such was familiar with the modus oper- 
andi of handling checks which were certified, accepted and 
uncertified, and how they were passed thrpugh the paying 
teller’s hands into the bookkeeper and thej general ledger. 

The attention of the witness was then directed to two 
checks theretofore received in evidence as Defendants’ Ex¬ 
hibits A and B concerning which the witness testified that 
they were cashed on January 7, 1922, and the proceeds 
thereof were paid in cash; that the face of tl^e checks showed 
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that the two checks were brought in on January 7 and cer¬ 
tified, and that later on the same day the checks were 
cashed, because the check would have to go from one win¬ 
dow to the other; that the checks are accepted by 

168 one teller and he would not cash the check; they 
would have to go from that window to another win¬ 
dow in order to get the cash; that the teller who accepted 
it would stamp the certification on the check and from there 
it would proceed to another window for cashing; that the 
first teller’s name is George Sterr, who put thereon the 
word “accepted” when he handed it back to the holder, 
who went with it to one of the other windows, there being 
at that time eight windows; that the check shows “E. K. 
11,” which meant that in the bank at that time there was a 
system where certain letters of the alphabet went to cer¬ 
tain windows, and that notation upon the check meant that 
this check being drawn by Humphreys & Day would be 
cashed at the E to K window; that if the man wishes a 
check marked “accepted” or “certified” he goes to the 
clerk whose duty it is to handle that business, and that if 
the check is a proper one for him to accept or certify that 
clerk puts a stamp upon it either of acceptance or certifica¬ 
tion and then the holder can immediately step from that 
window to another window vrhere the check is properly 
to be cashed and to receive the cash thereupon, or he could 
come in to get it cashed at a subsequent time, and that on 
January 7th, 1922, it being a Saturday, the presentation for 
payment would have had to be made before 12 o’clock noon 
because the bank closed at 12 o’clock on Saturday summer 
and winter. 

Witness further testified that the handwriting in the 
pencil memorandum on the back of the check is that of the 
assistant vice president, Mr. Pangburn, and indicates that 
evidently Mr. Pangburn did not know Mr. Frank Gardner, 
and he made a memorandum on the back of the check 

169 that he phoned to Mr. Day evidently to identify the 
party presenting the check to have it cashed. 

The witness further testified that Mr. Pangburn would 
raise the question even though the check was certified. Wit¬ 
ness further testified that it was a frequent occurr-nce for 
people to have the stamp “accepted” put upon a check and 
then within a short time afterwards proceed to the paying 
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teller’s desk and have the check cashed; ihat such was 
often done but was not a custom and is not unusual; that 
it was not unusual for a man to have a chdck certified at 
one window and then taken to the next and have it cashed, 
and that the reason therefor is that therd are a lot of 
people, especially in New York City, who, when they get a 
check, before they go to get the check cashed, want to be 
sure that the money is in the bank and th^t they do not 
wish to be turned down by the paying teller, so they go 
and ask to have the check certified before they cash it, and 
that it is also done in order to relieve the endorser from 
responsibility before he cashes the check, and that if the 
endorser gets the check accepted or certifted before he 
passes it through the teller’s window it relieves him from 
his endorsement. j 

Witness further testified that the check is cut as paid on 
January the 9th but that is done by the general bookkeeper 
but that the perforation is made by the general bookkeeper 
and it does not mean that the check was p^id on the 9th; 
it means that the certification record was wi^ed out on the 
9th; that when the teller cashes the check he would attach 
the general ledger item to his proof sheet of that 
170 night and they would not reach the general ledger 
until the following business day and [then would go 
through the work as of that day, and that it was the uni¬ 
form custom that where a check of this character is cashed 
one day that it is not perforated until the ni^ht of the next 
day, when it arrives at the general ledger during the next 
business day, and that if it has a perforation of a business 
day that constitutes an indication that it was cashed on the 
day before. Witness further testified tha^ with Sunday 
intervening after January the 7th, which whs a Saturday, 
the perforation could not be cut until the following busi¬ 
ness day, which would be Monday, January 9th, 1922. 

Further testifies that he knows that the check was cashed 
on January 7th, because the check goes out of the certifica¬ 
tion from the following business day on thh 9th, and that 
it would be impossible for it to go out on the |7th; that being 
a certified check it could not bear a perforation earlier than 
the following business day after its date. 

Witness further produced two original entries which are 
termed auditor’s slips and further testified that cash would 
have had to have left the teller’s cage or the teller could 
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not prove his work as of that day; that the two original 
entries are dated January 7, 1922, which is a credit that 
would go to the general ledger offsetting the charge against 
the account made contemporaneously with the stamping of 
the check, “Accepted,” and these entries also reached the 
general ledger on the following business day and were 
stamped on the 9th. 

171 Witness further produced a transcript for the 
month of January, 1922, showing two debits of cer¬ 
tified checks on January 7 for $15,000 each against the ac¬ 
count of Humphreys & Day and that from the transcript 
of the account of Humphreys & Day the only credit after 
January 4th is the deposit on January 28th, 1922, of $5,500. 
Witness further produced a transcript of the account of 
James W. Harper, Jr., who was an endorser on one of the 
checks, showing that there was no deposit of $15,000 in his 
account during the month of January, 1922. These docu¬ 
ments were thereupon offered and received in evidence as 
Defendants’ Exhibits K, L and M, and are as follows: 


Debit. 


(Defendants’ Exhibit K.) 

Irving National Bank, New York. 
No. 384258. 


(Stamped:) Accounting Division. Paid Jan. 9, 1922. 
Humphreys & Day. Date: Jan. 7,1922. 

Auditor’s Slip. 

The certified item described herewith is to-day charged 
to the above account. 

Check No. 1164. Acceptance 15,000. 

Present by W. W. Ripy. 

(Defendants’ Exhibit L.) 

Debit. 

Irving National Bank, New York. 

No. 384,925. 

172 (Stamped:) Accounting Division. Paid Jan. 9, 
1922. 

Humphreys & Day. Date: Jan. 7,1922. 
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Auditor’s Slip. 

The certified item described herewith is t^)-day charged 
to the above account. 

Check No. 1165. Note. Acceptance 15,000. 

Present by F. K. Gardner. 

(Defendants’ Exhibit M.) 


Transcript Account of Humphreys, Dky & Co. 


1022. Debits. 


Debits. 

Credits, 1922. 



3,224.31 

i 

y 2 250 

30 

200 

Balance % 3,665.66 

450 


2 

1,000 

y 4 25 

21 

13.18 

4. . 75,000 

150 


169.50 

16.. 9.36 

5 200 


100 

2Sf.. 5,505 

46 


5.77 

85,175.02 

203 

23 

100 


16.59 

25 

192.98 


6 100 


36.77 

1 ' 

7 5,000 

26 

75.93 

| 

2,000 


200 

i 

i 

1 

169.50 


305.71 

! 

i 

i 

173 



i 

i 

1 

i 

CC 15,000 

28 

5,500 

i 

CC 15,000 


46.94 

i 

5,000 


17.35 

4,178.16 

9 5,000 


169.50 


5,000 

30 

200 

I 

500 

31 

68.33 


10 16,250 


175 

. 

1 

18.65 


193.59 

. 

1.24 


80,996.86 

1 

| 

178.50 



.1 

i 

i 

11 50 



l 

250 



1 

1 

1 

1 

15.74 


Balance close Jan. 31,j 193o, 4,178.16 

12 1 




2 




70 





12 
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13L 460.29 

14 300 

169.50 
200 
15.14 
100 
3 85 

17 16.38 
39 63 

200 

18 100 

10.30 
19 150 

500 

174 Witness further testified that Mr. Gardner had no 

account at that bank. 

The witness further testified that an analvsis of the ac- 

* 

count of Humphreys & Day shows a charge against that 
account in the sum of $16,250 on January 10th and it fur¬ 
ther reflects the withdrawal of the two $15,000 checks pre¬ 
viously admitted in evidence as Defendants’ Exhibits A 
* 

and B. 

Thereupon upon cross-examination the witness testified 
in substance as follows, that the debit slips offered and 
received in evidence as defendants’ Exhibits K and L were 
in the handwriting of George Sterr, who at that time was 
handling certification of checks in the Irving National Bank 
and is the gentleman whose name appears in the two certi¬ 
fications ; that when these checks were certified Humphreys 
& Day account was immediately charged with the amount 
thereof and that the auditing department of the bank did 
not receive notice thereof until the following morning, 
when they received the certifications proof sheet; that the 
amount certified is immediately charged to the account 
although the check might not be cashed for seven years; 
that the minute that a check is certified there is a pencil 
notation made on the ledger holding the amount; that this 
pencil notation is made by the bookkeeper, who gets his in¬ 
structions from the certification clerk but not by means of 
the two debit tickets. 

The witness further testified with relation to the pro¬ 
cedure in cashing the check that when the paying teller 
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pays out the cash the checks are put into his ^rawer and at 
the end of the day the two checks would be charged against 
the general ledger at the end of that day and his 
175 proof sheet would go upstairs at night and be put in 
a box and locked up until the following morning, 
when it would go to the general ledger; that |the teller bal¬ 
ances up and makes his sheets at the close oi: the business 
day and that the general ledger gets them |the following 
morning; that the general bookkeeper has Nothing what¬ 
ever to do with the bookkeeping charge; that the book¬ 
keeper has notice immediately before the certified check to 
be sure to ascertain whether the check is good and if it is 
good there is a pencil notation made on the lfedger holding 
the amount of the check before the check is certified; that 
the paying teller places no memorandum or notation on the 
check when it comes to him for cashing if it is ja check which 
is drawn on their own bank, but if it is dravfn on another 
bank and has to go through the clearing house then he 
places a stamp upon it. 

Thereupon upon redirect examination the [witness testi¬ 
fied in substance as follows: That when a check is certified, 
the teller who certifies the check would either! telephone by 
means of an interior telephone to the bookkeeping depart¬ 
ment to ask if the account was good, and he ’vfould then in¬ 
struct the bookkeeper to hold the amount thati he was certi¬ 
fying, and that if the bookkeeper did not happen to be at 
his desk when the telephone rang and the teller was in a 
hurry he might step out and put the notation jon the ledger 
himself, and that at that time there was no telautograph or 
writing system in use in the bank. 


Thereupon both the plaintiff and defendants rested 
their case. 

176 Be it further remembered that the fpregoing con¬ 
tains the substance of all of the evidence given on 
the hearing of this cause, and each of the exceptions stated 
to have been taken by the attorney for the defendants were 
so taken and were duly allowed and noted by tiie Court, and 
in order that each and every thereof may be preserved and 
made of record, this statement of evidence is duly stated, 
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approved, and signed, and ordered to be made of record in 
the above entitled cause this 22nd day of December, 1931. 

Bv the Court: 

1 0. R. LUHRING, 

Justice. 

Correct as to form. 

W. GWYNN GARDINER, 

Atty. for Plff. 

WILTON J. LAMBERT, 

R. H. YEATMAN, 

GEO. D. HORNING, Jr. 

Attorneys for Defendants . 
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